
Crystal Pritchard 

From: 
Sent: 
To: " 
Subject: 

Thanks. 

From: Michael Lyle 

Kristin Jenkins 
Monday, April11, 2011 9:53 PM 
MichaeiLyle-<·c:- · .,_,.-,- ·· --- ··---- ····'-"·'···-:.· 
Re: Potential Questions for Tomorrow's Meeting:·_-, 

· Sent: Monday, April11, 2011 09:11 PM 
To: Kristin Jenkins 
Subject: Fw: Potential Questions for Tomorrow's Meeting 

·.' ,_.; .' 

';_·. 

This is alii have seen. We are looping back with external counsel re comments tomorrow morning. 

From: Calwell, Carolyn (MEI) [mailto:Carolyn.Calwell@ontario.ca] 
Sent: Monday, April11, 2011 06:45 PM 
To: Michael Lyle 
Cc: Perun, Halyna N. (MEI) <Halyna.Perun2@ontario.ca> 
Subject: RE: Potential Questions for Tomorrow's Meeting 

·:o< .. ·"· 

This is-what the MO sent me this afternoon. I wrestled with the first point a bit, but ultimately didn't change it. 

We have always said that we would work to ensure the best possible deal for Ontario ratepayers 
Disappointed that TC have chosen this avenue instead of continuing discussions with the OPA to find a mutually 
agreeable solution 
As this is now a legal matter that will be before the courts, I can't comment further 

Halyna is on point from here. 

Carolyn 

From: Michael Lyle [mailto:Michaei.Lyle@powerauthoritv.on.ca] 
Sent: April 11, 2011 6:26 PM 
To: Calwell, Carolyn (MEI) 
Subject: Re: Potential Questions for Tomorrow's Meeting 

Can we loop back together on the reactive communications messaging? I assume that our communications people are 
acting in tandem but we should make sure. 

From: Calwell, Carolyn (MEI) [mailto:Carolyn.Calwell@ontario.ca] 
Sent: Monday, April 11, 2011 06:10PM 
To: Michael Lyle 
Subject: RE: Potential Questions for Tomorrow's Meeting 

Thank you. 

From: Michael Lyle [mailto:Michaei.Lyle@powerauthoritv.on.ca] 
Sent: April 11, 2011 5:45 PM 
To: Calwell, Carolyn (MEI) 
Subject: Fw: Potential Questions for Tomorrow's Meeting 
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From: JoAnne Butler 
Sent: Monday, April11, 2011 04:16PM 
To: 'david.lindsay@ontario.ca' <david.lindsay@ontario.ca>; 'Maclennan, Craig (MEl)' <Craig.MacLennan@ontario.ca>; 
'sean.mullin@ontario.ca' <sean.mullin@ontario.ca> 
Cc: Kristin Jenkins; Michael Lyle; Colin Andersen; Irene Mauricette 
Subject: FW: Potential Questions for Tomorrow's Meeting 

Per Colin's request... .can discuss particulars on call at five thirty .... 

JCB 

JoAnne C. Butler 
Vice President, Electricity Resources 
Ontario Power Authority 

120 Adelaide Street West, Suite 1600 
Toronto, Ontario MSH 1T1 

416-969-6005 Tel. 
416-969-6071 Fax. 
joanne.butler@powerauthority.on.ca 

From: Kristin Jenkins 
Sent: Lunes, 11 de Abril de 201112:50 p.m. 
To: Colin Andersen; Michael Lyle; JoAnne Butler 
Subject: Potential Questions for Tomorrow's Meeting 

1) We don't know the specifics of all the numbers, nor do we need to. We do know that at this point that OPA and 
TCE are far apart. One area that I have a question on is the costs for the new plant. Given the previous issues 
with the turbines, we know they make up almost half the capital costs. Assuming that's correct, how can OPA 
and TCE be so far apart on what a new facility in KWC would cost? 

2) You have expressed concern about how the sunk costs are paid out under the OPA proposal. Are there 
alternatives that are acceptable to you, beyond cutting a cheque. 

3) You said that OPA has not disclosed all the information you have requested. We've heard the same thing about 
TCE from OPA. Do you see a process how this could be constructively resolved? 

4) OPA has suggested mediation. What's your view on this? Do you see any value forTCE to pursue mediation? 

Kristin Jenkins( Vice President Corporate Communications (A)( Ontario Power Authority (120 Adelaide Street West, Suite 1600 I 
Toronto, ON MSH 1T1( tel. 416.969.6007 1 fax. 416.967.1947 1 www.powerauthority.on.ca 

2 



Crystal Pritchard 

From: JoAnne Butler 
Sent: Tuesday, Apri112, 2011 9:12AM 
To: 
Subject: 

Kristin Jenkins; Colin Andersen; Michael Lyle; Michael Killeavy 
Re: TCE-OGS Key Messages - Revised 

Looks go.od ... Point 4 should say "delivery" not deliver ... 

JCB 

From: Kristin Jenkins 
Sent: Monday, April 11, 2011 09:46 PM 
To: Colin Andersen; JoAnne Butler; Michael Lyle; Michael Killeavy 
Subject: Fw: TCE-OGS Key Messages - Revised 

I revised to include mediation in last message. 

From: Kristin Jenkins [mailto:kmjkristin@gmail.com] 
Sent: Monday, April 11, 2011 OB:SS PM 
To: Kristin Jenkins 
Subject: ·TCE-OGS Key Messages - Revised 
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Crystal Pritchard 

From: Michael Lyle 
Sent: 
To: 

Tuesday, April12, 2011 9:16AM 
Susan Kennedy 

Subject: 
Attachments: 

Fw: TCE-OGS Key Messages - Revised 
TCE-OGS-Key Messages.doc.docx 

FYI 

From: Kristin Jenkins 
Sent: Monday, April 11, 2011 09:46 PM 
To: Colin Andersen; JoAnne Butler; Michael Lyle; Michael Killeavy 
Subject: Fw: TCE-OGS Key Messages - Revised 

I revised to include mediation in last message. 

From: Kristin Jenkins [mailto:kmjkristin@gmail.coml 
Sent: Monday, April11, 2011 08:55 PM 
To: Kristin Jenkins 
Subject: TCE-OGS Key Messages - Revised 
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OPA Key Messages in event TCE Files Notice of Claim 

1. OPA and TCE have been unable to reach an agreement that OPA believes is in the best 

interest of Ontario ratepayers. 

2. While the provincial government announced the Oakville Generating Station would not 

proceed, this current issue is a commercial dispute between OPA and TCE. 

3. OPA does not believe it is reasonable or necessary for Ontario ratepayers to pay ($1 

billion) to TCE as compensation for the Oakville Generating Station. 

4. OPA and TCE have a long standing, positive working relationship which has benefited 

rate payers through the development and deliver of clean, cost effective power. TCE 

owns and operates Halton Hills Generating Station, has 56% interest in Portlands 

Generating Station and is a major investor in Bruce Power. 

5. OPA's preference continues to be a negotiated agreement that sees TCE developing 

another needed generation project. This is why OPA has proposed mediation to TCE. 



Crystal Pritchard 

From: Susan Kennedy 
Sent: 
To: 

Tuesday, April12, 2011 9:21AM 
Kristin Jenkins 

Cc: 
Subject: 
Attachments: 

Michael Lyle 
RE: TCE-OGS Key Messages 
TCE-OGS Key Messages.docx 

Litigation Privilege/Solicitor and Client Privilege 

I understand from Mike that you were following up on these yesterday. 

I just got off the phone with Paul Ivanoff at Osiers. He was looking for context prior to providing a mark-up- by context, 
the question was, "What exactly is the purpose. of the key messages. Are they something that gets released potentially in 
a press release, etc." 

It was at that moment, I realized that I wasn't completely sure exactly what the purpose of key messages was (at least 
contextualized in the way Paul was doing so). Here is what I told him [if I got it wrong, let me know]: 

1. Not released formally. 
2. Provide a touch stone for framing other communication pieces- for example, actual press releases, responses to 

questions, QA's, etc. 
3. Form of "executive summary" for communication packages. 
4. Touch stones for speakers (for example, Colin) to keep in mind if dealing with the press. To assist in staying "on 

message". 
5. They often go to MEl as part of a communications package. 

With the foregoing in mind, Paul will be providing a mark-up. His specific concerns were items #1 and #5 which reference 
our attempts to reach/negotiate ail agreement. On the premise that TCE would attempt use any available materials 
against us in litigation, his concern is that this frames the issue as, "well why would you try to negotiate, if you hadn't done 
anything wrong." 

He will provide mark-up to try and convey a similar sentiment without the tacit admission of wrong-doing. 

Susan H. Kennedy 
Counsel 
Director, Corporate/Commercial Law Group 

From: Michael Lyle 
Sent: Aprilll, 2011 4:52 PM 
To: Susan Kennedy 
Subject: Fw: TCE-OGS Key Messages 

Have we heard back yet? KJ is wondering. 

From: Michael Lyle 
Sent: Monday, Aprilll, 201112:50 PM 
To: Susan Kennedy 
Subject: Fw: TCE-OGS Key Messages 

FYI. We should ensure lit counsel has no issues with this. 

From: Kristin Jenkins 
Sent: Monday, April 11, 2011 10:41 AM 
To: Michael Lyle 
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Subject: TCE-OGS Key Messages 
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OPA Key Messages in event TCE Files .Notice of Claim 

1. OPA and TCE have been unable to reach an agreement that OPA believes is in the best 

interest of Ontario ratepayers. 

2. While the provincial government announced the Oakville Generating Station would not 

proceed, this current issue is a commercial dispute between OPA and TCE. 

3. OPA does not b.elieve it is reasonable or necessary for Ontario ratepayers to pay ($1 

billion} to TCE as compensation for the Oakville Generating Station. 

4. OPA and TCE have a long standing, positive working relationship which has benefited 

rate payers through the development and deliver of clean, cost effective power. 

• · 100% own and operate Halton Hills 

• 56% PEC 

• Major investor in Bruce Power 

5. OPA's preference continues to be a negotiated agreement that sees TCE developing 

another needed generation project. 



Crystal Pritchard 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Kristin Jenkins 
Tuesday, April 12, 2011 9:24 AM 
Susan Kennedy 
Michael Lyle 
TCE-OGS-Key Messages - Revised 
TCE-OGS-Key Messages doc.docx 

Reference to mediation has been added to fifth message since yesterday. 
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OPA Key Messages in event TCE Files Notice of Claim 

1. OPA and TCE have been unable to reach an agreement that OPA believes is in the best 

interest. of Ontario ratepayers. 

2. While the provincial government announced the Oakville Generating Station would not 

proceed, this current issue is a commercial dispute between OPA and TCE. 

3. OPA does not believe it is reasonable or necessary for Ontario ratepayers to pay ($1 

billion) to TCE as compensation for the Oakville Generating Station. 

4. OPA and TCE have a long standing, positive working relationship which has benefited 

rate payers through the development and delivery of clean, cost effective power. TCE 

owns and operates Halton Hills Generating Station, has 56% interest in Portlands 

Generating Station and is a major investor in Bruce Power. 

5. OPA's preference continues to be a negotiated agreement that sees TCE developing 

another needed generation project. This is whyOPA has proposed mediation to TCE. 



Crystal Pritchard 

From: Susan Kennedy 
Sent: Tuesday, April12, 2011 9:28AM 
To: Kristin Jenkins · 
Cc: Michael Lyle: 
Subject: RE: TCE-OGS Key Messages 

Litigation Privilege/Solicitor and Client Privilege 

Sorry -from a lawyer perspective, just to clarify ... 

Are you saying they would be used generally as follows: 

1. Not released formally. 
2. Provide a touch stone for framing other communication pieces- for example, actual press releases, responses to 

questions, QA's, etc. ' 
3. Form of "executive summary" for communication packages. 
4. Touch stones for speakers (for example, Colin) to keep in mind if dealing with the press. To assist in staying 'on 

message". 
5. They often go to MEl as part of a communications package. 

In the context of dealing with other communication, etc if TCE files a notice and goes public. 

I don't think you're saying that if TCE files a notice and goes public we will release the six points "as is" in a press release 
or other public document but if that is the case or something similar, that would be relevant for Paul's purposes. · 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 

From: Kristin Jenkins 
Sent: April 12, 2011 9:23AM 
To: Susan Kennedy 
Cc: Michael Lyle 
Subject: RE: TCE-OGS Key Messages 

They are reactive key messages in the event TransCanada files notice and goes public 

From: Susan Kennedy 
Sent: April12, 2011 9:21AM 
To: Kristin Jenkins 
Cc: Michael Lyle 
Subject: RE: TCE-OGS Key Messages 

Litigation Privilege/Solicitor and Client Privilege 

I understand from Mike that you were following up on these yesterday. 

I just got off the p~one with Paul Ivanoff at Osiers. He was looking for context prior to providing a mark-up- by context, 
the question was, "What exactly is the purpose of the key messages. Are they something that gets released potentially in 
a press release, etc." 

It was at that moment, I realized that I wasn't completely sure exactly what the purpose of key messages was (at least 
contextualized in the way Paul was doing so): Here is what I told him [if I got it wrong, let me know]: 

6. Not released formally. 
7. Provide a touch stone for framing other communication pieces- for example, actual press releases, responses to 

questions, QA's, etc. 
1 



8. Form of "executive summary" for communication packages. 
9. Touch stones for speakers (for example, Colin) to keep in mind if dealing with the press. To assist in staying "on 

message". 
10. They often go to MEl as part of a communications package. 

With the foregoing in mind, Paul will be providing a mark-up. His specific concerns were items #1 and #5 which reference 
our attempts to reach/negotiate an agreement. On the premise that TCE would attempt use any available materials 
against us in litigation, his concern is that this frames the issue as, "well why would you try to negotiate, if you hadn't done 
anything wrong." 

He will provide mark-up to try and convey a similar sentiment without the tacit admission of wrong-doing. 

Susan H. Kennedy 
Counsel 
Director, Corporate/Commercial law Group 

From: Michael Lyle 
Sent: April 11, 2011 4:52 PM 
To: Susan Kennedy 
Subject: Fw: TCE-OGS Key Messages 

Have we heard back yet? KJ is wondering. 

From: Michael Lyle 
Sent: Monday, April 11, 201112:50 PM 
To: Susan Kennedy 
·subject: Fw: TCE-OGS Key Messages 

FYI. We should ensure lit counsel has no issues with this. 

From: Kristin Jenkins 
Sent: Monday, April 11, 201110:41 AM 
To: Michael Lyle 
Subject: TCE-OGS Key Messages 
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Crystal Pritchard 

From: 
Sent: 
To: 
Cc: 
Subject: 

Kristin Jenkins 
Tuesday, Apri112, 2011 9:28AM 
Kristin Jenkins; Susan Kennedy 
Michael Lyle 
RE: TCE-OGS Key Messages 

. .. 

No decision on whether they would simply be verbally communicated or issued as some kind ·of statement. Assume 
both. 

From: Kristin Jenkins 
Sent: April 12, 2011 9:23AM 
To: Susan Kennedy 
Cc: Michael Lyle 
Subject: RE: TCE-OGS Key Messages 

They" are reactive key messages in the event TransCanada files notice and goes public 

From: Susan Kennedy 
Sent: April 12, 2011 9:21 AM 
To: Kristin Jenkins 
Cc: Michael Lyle 
Subject: RE: TCE-OGS Key Messages 

Litigation Privilege/Solicitor and Client Privilege 

I understand from Mike that you were following up on these yesterday. 

I just got off the phone with Paul Ivanoff at Osiers. He was looking for context prior to providing a mark-up- by context, 
the question was, "What exactly is the purpose of the key messages. Are they something that gets released potentially in 
a press release, etc." 

It was at that moment, I realized that I wasn't completely sure exactly what the purpose of key messages was (at least 
contextualized in the way Paul was doing so). Here is what I told him [if I got it wrong, let me know]: 

1. Not released formally. 
2. Provide a touch stone for framing other communication pieces- for example, actual press releases, responses to 

questions, QA's, etc. 
3. Fonm of "executive summary" for communication packages. 
4. Touch stones for speakers (for example, Colin) to keep in mind if dealing with the press. To assist in staying "on 

message". 
5. They often gp to MEl as part of a communications package. 

With the foregoing in mind, Paul will be providing a mark-up. His specific concerns were items #1 and #5 which reference 
our attempts to reach/negotiate an agreement. On the premise that TCE would attempt use any available materials 
against us in litigation, his concern is that this frames the issue as, "well why would you try to negotiate, if you hadn't done 
anything wrong." 

He will provide mark-up to try and convey a similar sentiment without the tacit admission of wrong-doing. 

Susan H. Kennedy 
Counsel 
Director, Corporate/Commercial Law Group 

From: Michael Lyle 
Sent: April 11, 2011 4:52 PM 
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To: Susan Kennedy 
Subject: Fw: TCE-OGS Key Messages 

Have we heard back yet? KJ is wondering. 

From: Michael Lyle 
Sent: Monday, April11, 201112:50 PM 
To: Susan Kennedy 
Subject: Fw: TCE-OGS Key Messages 

FYI. We should ensure lit counsel has no issues with this. 

From: Kristin Jenkins 
Sent: Monday, April11, 201110:41 AM 
To: Michael Lyle 
Subject: TCE-OGS Key Messages 
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Crystal Pritchard 

From: Susan Kennedy 
Sent: Tuesday, April12, 2011 9:56AM 

Kristin Jenkins To: 
Cc: Michael Lyle 
Subject: RE: TCE-OGS Key Messages 

Just so I'm clear, there is a possibility that they will be either issued in writing or verbally communicated exactly as writte11, 
i.e.: . 

Press Release: 

1. OPA and TCE have been unable to reach an agreement that OPA believes is in the best interest of 

Ontario ratepayers. 

2. While the provincial government announced the Oakville Generating Station would not proceed, this 

current issue is a commercial dispute between OPA and TCE. 

3. OPA does not believe it is reasonable or necessary for Ontario ratepayers to pay ($1 billion) to TCE as 

compensation for the Oakville Generating Station. 

4. OPA and TCE have a long standing, positive working relationship which has benefited rate payers 

through the development and delivery of clean, cost effective power. TCE owns and operates Halton 

Hills Generating Station, has 56% interest in Portlands Generating Station and is a major investor in 

Bruce Power. 

5. OPA's preference continues to be a negotiated agreement that sees TCE developing another needed 

generation project. This is why OPA has proposed mediation to TCE. 

Sorry if I'm· being obtuse but the details are important for the legal analysis. 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 

From: Kristin Jenkins 
Sent: April 12, 2011 9:28 AM 
To: Kristin Jenkins; Susan Kennedy 
Cc: Michael Lyle 
Subject: RE: TCE-OGS Key Messages 

No decision on whether they would simply be verbally communicated or issued as some kind of statement. Assume 
both. 
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From: Kristin Jenkins 
Sent: April 12, 2011 9:23 AM 
To: Susan Kennedy 
Cc: Michael Lyle 
Subject: RE: TCE-OGS Key Messages 

They are reactive key messages in the event Transcanada files notice and goes public 

From: Susan Kennedy 
Sent: April 12, 2011 9:21 AM 
To: Kristin Jenkins 
Cc: Michael Lyle 
Subject: RE: TCE-OGS Key Messages 

Litigation Privilege/Solicitor and Client Privilege 

1 understand from Mike that you were following up on these yesterday. 

1 just got off the phone with Paul Ivanoff at Osiers. He was looking for context prior to providing a mark-up- by context, 
the question was, "What exactly is the purpose of the key messages. Are they something that gets released potentially in 
a press release, etc:" 

It was at that moment, I realized that I wasn't completely sure exactly what the purpose of key messages was (at least 
contextualized in the way Paul was doing so). Here is what I told him [if I got it wrong, let me know]: 

1. Not released formally. 
2. Provide a touch stone for framing other communication pieces- for example, actual press releases, responses to 

questions, QA's, etc. 
3. Form of "executive summary' for communication packages. 
4. Touch stones for speakers (for example, Colin) to keep in mind if dealing with the press. To assist in staying "on 

message~~. 

5. They often go to MEl as part of a communications package. 

With the foregoing in mind, Paul will be providing a mark-up. His specific concerns were items #1 and #5 which reference 
our attempts to reach/negotiate an agreement. On the premise that TCE would attempt use any available materials 
against us in litigation, his concern is that this frames the issue as, "well why would you try to negotiate, if you hadn't done 
anything wrong." · · 

He will provide mark-up to try and convey a similar sentiment without the tacit admission of wrong-doing. 

Susan H. Kennedy 
Counsel 
Director, Corporate/Commercial Law Group 

From: Michael Lyle 
Sent: April 11, 2011 4:52 PM 
To: Susan Kennedy 
Subject: Fw: TCE-OGS Key Messages 

Have we heard back yet? KJ is wondering. 

From: Michael Lyle 
Sent: Monday, April11, 201112:50 PM 
To: Susan Kennedy 
Subject: Fw: TCE-OGS Key Messages 

FYI. We should ensure lit counsel has no issues with this. 
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From: Kristin Jenkins 
Sent: Monday, Aprilll, 201110:41 AM 
To: Michael Lyle 
Subject: TCE-OGS Key Messages 
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Crystl:ll Pritchard 

From: 
Sent: 
To: 
Cc: 

Subject: 

Importance: 

Colin, 

Michael Killeavy 
Tuesday, April12, 20111:03 PM 
Colin Andersen 
JoAnne Butler; Kristin Jenkins; Deborah Langelaan; Brett Baker; Susan Kennedy; Michael 
Lyle 
TCE Matter- Revised Draft of the Mediation Email .... 

High 

Here is the proposed text of the email: 

******************************************* 
"PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE" 

"After considering where OPA and TCE are at in our negotiations, I believe that we might benefit from having a third­
party facilitated discussion by jointly engaging the services of a mediator. In a mediation, we would be able to share 
information and data with each other and the mediator on a confidential and without prejudke basis. I am 
recommending this to assist in resolving our differences in a timely manner. If you agree there is merit in entering into a 
mediation process, we would propose that OPA and TCE take steps to agree on a mediator and proceed with scheduling 
a mediation session. Please let me know by next week whether TCE is agreeable to mediation." 
******************************************** 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 . 
416-520-9788 (CELL) 
416-967-1947 (FAX) 
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Crystal Pritchard 

From: Colin Andersen 
Sent: Tuesday, April 12, 2011 2:35 PM 
To: 
Subject: 

JoAnrie Butler; Kristin Jenkins; Michael Lyle; Michael Killeavy 
FW: Suggestion 

As sent 

Colin Andersen 
Chief Executive Officer 

Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario MSH 1T1 
T. 416 969 6399 
F. 416 969 6380 
colin.andersen@powerauthority.on.ca 
www.powerauthority.on.ca 

Please consider your environmental responsibility before printing this email 

From: Colin Andersen 
Sent: Tuesday, April12, 2011 2:35 PM 
To: Alex Pourbaix (alex pourbaix@transcanada.com) 
Subject: Suggestion 

,PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE, 

Hi Alex 

After considering where OPA and TCE are at in our negotiations, I believe that we might benefit from having a third­
party facilitated discussion by jointly engaging the services of a mediator. In a mediation, we would be able to share 
information and data with each other and/or the mediator on a confidential and without prejudice basis. I am 
recommending this to assist in resolving our differences in a timely manner. If you agree there is merit in entering into a 
mediation process, we would propose that OPA and TCE take steps to agree on a mediator and proceed with scheduling 
a mediation session. Please let me know whether TCE is agreeable to mediation. 

Colin. 

Colin Andersen 
Chief Executive Officer 

Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario MSH 1T1 
T. 416 969 6399 
F. 416 969 6380 
colin.andersen@powerauthority.on.ca 

· www.powerauthority.on.ca 

Pleas~ consider your environmental responsibility before printing this email 
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Crystal Pritchard 

From: Irene Mauricette 
Sent: Tuesday, April 12, 2011 3:03 PM 
To: 
Subject: 

JoAnne Butler; Kristin Jenkins; Michael Lyle; Michael Killeavy 
FW: Suggestion 

FYI ... 

From: Linda Lee [mailto:linda lee@transcanada.com] 
Sent: April 12, 2011 3:02 PM 
To: Colin Andersen 
Subject: Re: Suggestion 

Mr Anderson, 
This is Linda, Alex's assistant responding to your email. 

Alex is out of the office this week but will be checking his email periodically and will respond at his first opportunity. 

Thank you. 

Kind regards, 

Linda. 

From: Alex Pourbaix 
Sent: Tuesday, April 12, 2011 12:35 PM 
To: Linda Lee 
Subject: FW: Suggestion 

From: Colin Andersen[SMTP:COLIN.ANDERSEN@POWERAUTHORITY.ON.CAJ 
· Sent: Tuesday, April12, 2011 12:34;35 PM 

To: Alex Pourbaix 
Subject: Suggestion 
Auto forwarded by a Rule 

"PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE" 

Hi Alex 

After considering where OPA and TCE are at in our negotiations, I believe that we might benefit from having a third­
party facilitated discussion by jointly engaging the services of a mediator. In a mediation, we would be able to share 
information and data with each other and( or the mediator on a confidential and without prejudice basis. I am 
recommending this to assist in resolving our differences in a timely manner. If you agree there is merit in entering into a 
mediation process, we would propose that OPA and TCE take steps to agree on a mediator and proceed with scheduling 
a mediation session. Please let me know whether TCE is agreeable to mediation. 
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Colin. 

Colin Andersen 
Chief Executive Officer 

Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario M5H 1T1 
T. 416 969 6399 
F. 416 969 6380 
colln.andersen@powerauthority.on.ca 
www.powerauthority.on.ca 

Please consider your environmental responsibility before printing this email 

This electronic message and any attached docwnents are intended only for the named addressee(s). This 
communication from TransCanada may contain information that is privileged, confidential or otherwise 
protected from disclosure and it must not be disclosed, copied, forwarded or distributed without authorization. If 
you have received this message in error, please notifY the sender immediately and delete the original message. 
Thankyou. · 
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Crystal Pritchard 

From: 
Sent: 
To: 
Cc: 
Subject: 

Michael Lyle 
Wednesday, April13, 2011 5:12PM . . ... , 
'RSebastiano@osler.com'; Michael Killeavy; 'Pivanoff@osler.com' 
Deborah Langelaan; JoAnne Butler; Susan Kennedy 
Re: TC E Matter - Arbitration .... 

< - '~-

Read Michael's e-mail. In the after meeting we just had, we discussed this issue and the 
thinking is that we want tb draft the terms of reference broadly enough to encompass all of 
the arguments that could arise in litigation before the courts related to the exclusion of 
damages in the ·contract and the challenges the project would have faced to get through all of 
the regulatory hu.rdles. We do not anticip'ate ·that TCE will accept arbitration. 

Original Message -----
From: Sebastiana, Rocco [mailto:RSebastiano@osler.com] 
Sent: Wednesday, April 13, 2e11 es:es PM 
To: Michael Killeavy; Ivanoff, Paul <Pivanoff@osler.com> 
Cc: Deborah Langelaan; JoAnne Butler; Michael Lyle; Susan Kennedy 
Subject: RE: TCE Matter- Arbitration .... 

Has there been any further thought given to what the terms of reference should be for the 
arbitration? As we discussed on Monday, we need to make sure that we don't inadvertently end 
up in an arbitration where the arbitrator can simply make a monetary award· as compensation 
for the mutual termination of the contract. 

Thanks, Rocco 

-----Original Message-----
From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca] 
sent: Wednesday, April 13, 2e11 4:5e PM 
To: Ivanoff, Paul; Sebastiana, Rocco 
Cc: Deborah Langelaan; JoAnne Butler; Michael Lyle; Susan Kennedy 
Subject: TCE Matter - Arbitration .... 

Paul/Rocco, 

We are being asked to: 

1. Prepare a formal letter to TCE requesting mediation in a formal way, which sets out the 
reasons for mediation and where we think it might assist us. This will be a counsel to 
counsel letter; and, 

2. Prepare a Notice of Arbitration to TCE. 

Can you please start work on this. We want to send the mediation letter tomorrow. 

We would like to be in a position to serve the Notice of Arbitration on Monday. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director,· Contract Management 
Ontario Power Authority 
12e Adelaide St. West, Suite 16ee 

1 



Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969~6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

******************************************************************** 

This e-mail message is privileged, confidential and subject to copyright. Any unauthorized 
use or disclosure is prohibited. 

Le contenu du present courriel est pr:Lvilegie, confidentiel et soumis a des droits d'auteur. 
Il est interdit de l'utiliser ou dele divulguer sans autorisation. 

******************************************************************** 
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Crystal Pritchard 

From: 
Sent: 

Ivanoff, Paul [Pivanoff@osler.com] 
Wednesday, April13, 2011 5:44PM 

To: Michael Killeavy . . . . 
Cc: 
Subject: 

Deborah Langelaan; JoAnne Butler; Michael Lyle; Susan Kennedy; Sebastiana, Rocco 
RE: TCE Matter -Arbitration .... · · 

Michael, 

On point number 1 regarding the letter requesting mediation (that is to be counsel to 
counsel), would you like that to be from OPA's in-house counsel or from Osler. Let me know. 

Thanks, 
Paul 

Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, Ontario, Canada M5X 1B8 

osler.com 

-----Original Message-----
From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca] 
Sent: Wednesday, April 13, 2011 4:50 PM 
To: Ivanoff, Paul; Sebastiana, Rocco 
Cc: Deborah Langelaan; JoAnne Butler; Michael Lyle; Susan Kennedy 
Subject: TCE Matter- Arbitration .... 

Paul/Rocco, 

We are being asked to: 

1. Prepare a formal letter to TCE requesting mediation in a formal way, which sets out the 
reasons for· mediation and where we think it might assist us. This will be a counsel to 
counsel letter; and, 

2. Prepare a Notice of Arbitration to TCE. 

Can you please start work on this. We want to send the mediation letter tomorrow. 

We would like to be in a position to serve the Notice of Arbitration on Monday. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
1 



Director, Contract Management 
Ontario Power Authority 
128 Adelaide St. West, Suite 1688 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6871 (fax) 
416-528-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

******************************************************************** 

This e-mail message is privileged, confidential and subject to copyright. Any unauthorized 
use or disclosure is prohibited. 

Le contenu du present courriel est privilegie, confidentiel et soumis a des droits d'auteur. 
Il est interdit de l'utiliser ou dele divulguer sans autorisation. 

************************************·******************************** 
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Crystal Pritchard 

From: Michael Killeavy 
Sent: Wednesday, AP,ril 13, 2011 5:46 PM ... _, . 

'Pivanoff@osler.com' . . ... _ _ . . . . . . . . ~ _ . . ... To: 
Cc: 
Subject: 

Deborah Langelaan; JoAnne Butler; Michael Lyle; Susari Kennedy; 'RSeba'stiano@osler:C:om' 
Re: TCE Matter- Arbitration .... 

I' 11 defer to Mike Lyle on this. Let me touch. base with him. There was somif'furtiHir 
discussion on this after I sent my instruction. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority . 
120 Adelaide st.· ·west, suite 1688 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6871 (fax) 
416-528-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

Original Message -----
From: Ivanoff, Paul [mailto:Pivanoff@osler.com] 
Sent: Wednesday, April 13, 2811 85:44 PM 
To: Michael Killeavy 
Cc: Deborah Langelaan; JoAnne Butler; Michael Lyle; Susan Kennedy; Sebastiana, Rocco 
<RSebastiano@osler.com> 
Subject:· RE: TCE. Matter - Arbitration 

Michael, 

On point number 1 regarding the letter requesting mediation (that is to be counsel to 
counsel), would you like that to be from OPA's in-house counsel or from Osler. Let me know. 

Thanks, 
Paul 

Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 58, 1 First Canadian Place 
Toronto, Ontario, Canada MSX 1B8 

osler.com 

1 



-----Original Message-----
From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca] 
Sent: Wednesday, April 13, 2011 4:50 PM 
To: Ivanoff, Paul; Sebastiane, Rocco 
Cc: Oeborah Langelaan; JoAnne Butler; Michael Lyle; Susan Kennedy 
Subject: TCE Matter - Arbitration 

Paul/Rocco, 

We are being asked to: 

1. Prepare a formal letter to TCE requesting mediation in a formal way, which sets out the 
reasons for mediation and where we think it might assist us. This will be a counsel to 
counsel letter; arid, 

2. Prepare a Notice of Arbitration to TCE. 

Can you please start work on this. We want to send the mediation letter tomorrow. 

We would like to be in a position to serve the Notice of Arbitration on Monday. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
.Michael.killeavy@powerauthority.on.ca 

******************************************************************** 

This e-mail message is privileged, confidential and subject to copyright. Any unauthorized 
use or disclosure is prohibited. 

Le contenu du present courriel est privilegie, confidentiel et soumis a des droits d'auteur. 
Il est interdit de l'utiliser ou dele divulguer sans autorisation. 

******************************************************************** 
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Crystal Pritchard · 

From: Michael Lyle 
Sent: 
To: 

Wednesday, April 13, 2011 5:48 PM 
'Pivanoff@osler.com'; Michael Killeavy 

Cc: 
Subject: 

D.eborah J .. an.gel.aan;. JoAnneButle.r; Susan Kennedy; 'RSebastiano@osler.corn' 
Re: 'TeE llilaiter~·Arbltration .. '. · · · · ·· -· ·· 

We are going back and forth on that one and also still considering sending it from Colin to· 
Alex again. Please craft it for now as coming from Oslers and we will discuss further when 
reviewing the draft. 

Original Message 
From: Ivanoff, Paul [mailto:Pivanoff@osler.com] 
Sent: Wednesday, April 13, 2011 05:44 PM 
To: Michael Killeavy 
cc: Deborah langelaan; JoAnne Butler; Michael lyle; Susan Kennedy; Sebastiane, Rocco 
<RSebastiano@osler.com> 
Subject: RE: TCE Matter- Arbitration .•.. 

Michael, 

On point number 1 regarding the letter requesting mediation (that is to be counsel to 
counsel), would· you like that to be from OPA's in-house counsel or from Osler. let me know. 

Thanks, 
Paul 

Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMilE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt llP 
Box 50, 1 First Canadian Place 
Toronto, Ontario, Canada M5X 1B8 

osler.com 

-----Original Message-----
From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca] 
Sent: Wednesday, April 13, 2011 4:50 PM 
To: Ivanoff, Paul; Sebastiane, Rocco 
Cc: Deborah langelaan; JoAnne Butler; Michael lyle; Susan Kennedy 
Subject: TCE Matter- Arbitration .... 

Paul/Rocco, 

We are being asked to: 

1 



1. Prepare a formal letter to TCE requesting mediation in a formal way, which sets out the 
reasons for mediation and where we think it might assist us. This will be a counsel to 
counsel letter; and, 

2. Prepare a Notice of Arbitration to TCE. 

Can you please start work on this. We want to send the mediation letter tomorrow. 

We would like to be in a position to serve the Notice of Arbitration on Monday. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
12e Adelaide st. West, Suite 16ee 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6e71 (fax) 
416-52e-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

******************************************************************** 

This e-mail message is privileged, confidential and subject to copyright. Any unauthorized 
use or disclosure is prohibited. 

Le contenu du present courriel est privilegie, confidentiel et soumis a des droits d'auteur. 
Il est interdit· de l'utiliser ou dele divulguer sans autorisation. 

******************************************************************** 
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Crystal Pritchard 

From: 
Sent: 
To: 
Cc: 
Subject: 

Will do. 

Paul Ivanoff 
Partner 

Ivanoff, Paul [Pivanoff@osler.com] 
Wednesday, April 13, 2011 5:50 PM , 
Michael Lyle; Michael Killeavy . ... . . , ..... c .. ··"· 

Deborah Langelaan; JoAnne Butler; Susan Kennedy; Sebastia.n6, Rocco 
RE: TCE Matter- Arbitration .... '· .·. 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box Se, 1 First Canadian Place 
Toronto, Ontario, Canada MSX 1B8 

osler.com 

-----Original Message-----
From; Michael Lyle· [mail to :Michael. Lyle@powerauthori ty. on. ca] 
Sent: Wednesday,· April 13, 2e11 5:48 PM · 
To: Ivanoff, Paul; Michael Killeavy 
Cc: Deborah Langelaian; JoAnne Butler; Susan Kennedy; Sebastiana, Rocco 
Subject: Re: TCE Matter - Arbitration 

. ,,.--

We are going back and forth on that one and also still considering sending it from Colin to 
Alex again. Please craft it for now as coming from Oslers and we will discuss further when 
reviewing the draft. 

Original Message 
From: Ivanoff, Paul [mailto:Pivanoff@osler.com] 
Sent: Wednesday, April 13, 2e11 e5:44 PM 
To: Michael Killeavy 
Cc: Deborah Langelaan; JoAnne Butler; Michael Lyle; Susan Kennedy; Sebastiana, Rocco 
<RSebastiano@osler.com> 
Subject: RE: TCE Matter - Arbitration 

Michael, 

On point number 1 regarding the letter requesting mediation (that is to be counsel to 
counsel), would you like that to be from OPA's in-house counsel or from Osler. Let me know.· 

Thanks, 
Paul 

Paul Ivanoff 
Partner 

1 



416.862.4223 
416.862.6666 

DIRECT 
FACSIMILE 

pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, Ontario, Canada M5X 1B8 

osler.com 

-----Original Message-----
From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca] 
Sent: Wednesday, April 13, 2011 4:50 PM 
To: Ivanoff, Paul; Sebastiane, Rocco 
Cc: Deborah Langelaan; JoAnne Butler; Michael Lyle; Susan Kennedy 
Subject: TCE Matter - Arbitration 

Paul/Rocco, 

We are being asked to: 

1. Prepare a formal letter to TCE requesting mediation in· a formal way, which sets out the 
reasons for mediation and where we think it might assist us. This will be a counsel to 
counsel letter; and, 

2. Prepare a Notice of Arbitration to TCE. 

Can you please start work on this. We want to send the mediation. letter tomorrow. 

We would like to be in a position to serve the Notice of Arbitration on Monday. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1Tl 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

******************************************************************** 

This e-mail message is privileged, confidential and subject to copyright. Any unauthorized 
use or disclosure is prohibited. 

Le contenu du present courriel est privilegie, confidentiel et soumis a des droits d'auteur. 
Il est interdit de l'utiliser ou dele divulguer sans autorisation. 

******************************************************************** 
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Crystal Pritchard 

JoAnne· Butler From: 
sent: Thursday, April14, 20119:32 AM 
To: 
Cc: 

Colin Andersen; Michael Lyle; Brett Baker; Kristin Jenkins; Amir Shalaby 
Michael Killeavy; Deborah Langelaan 

Subject: FW: TCE Options· 

CONFIDENTIAL, PREPARED IN CONTEMPLATION OF LITIGATION 

Another suggestion from Michael... .a little more complicated but certainly doable ... 

JCB 

JoAnne C, Butler 
Vice President, Electricity Resources· 
Ontario Power Authority 

120 Adelaide Street WeSt, Suite 1600 
Toronto, Ontario MSH 1T1 

416-969-6005 Tel. 
416-969-6071 Fax. 
joanne.butler@powerauthoritv.on.ca 

From: Michael Killeavy 
Sent: Jueves, 14 de .Abril de 2011 09:24a.m. 
Toi JoAnne Butler 
Subject: Re: TCE Options 

What about embedding an option to convert the SC plant to a CC plant at a certain point in time in the future? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH lTl 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavv@powerauthoritv.on.ca 

From: JoAnne Butler 
Sent: Thursday, April14, 2011 09:19AM 
To: Colin Andersen; Michael Lyle; Brett Baker; Kristin Jenkins; Amir Shalaby 
Cc: Michael Killeavy; Deborah Langelaan 
Subject: TCE Options 

CONFIDENTIAL, PREPARED IN CONTEMPLATION OF LITIGATION 

1 



On further reflecting on Einstein, I do believe that the option of using one smaller replacement project to counteract the 
OGS plant will only lead to, in one way or another, some form of embarrassment for the OPA. For the sweetener 
discussion, could we discuss further: 

1) the other half of Portlands 
2) per Amir, moving the 800 MW plant, as is, to a site that we help obtain with government assistance in the KWCG 

area and let them get on with it. 

Yes, I know that OPG may not like it and it would be a change to the L TEP but maybe we all have to swallow hard ... 

JCB 

JoAnne C. Butler 
Vice President, Electricity Resources 
Ontario Power Authority 

120 Adelaide Street West, Suite 1600 
Toronto, Ontario M5H 1T1 

416-969-6005 Tel. 
416-969-6071 Fax. 
joanne.butler@powerauthority.on.ca 

2 



Crystal Pritchard 

From: 
Sent: · 
To: 

Ivanoff, Paul [Pivanoff@osler.com] 
Thursday, April14, 2011 10:53 AM 
Michael Killeavy 

Cc: Deborah Langelaan; JoAnne Butler; Michael Lyle; Susan Kennedy; Sebastiane, Rocco 
Subject: RE: TCE Matter- Arbitration and Mediation [Privileged and Confidential] . · 

Letter to counsel for TCE 20447708_1.doc · Attachments: 

Michael, 

Attached for your review is a draft letter to counsel for TCE regarding mediation. 

Regards, 
Paul 

Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, onfario, Canada MSX 1B8 

osler.com 

-----Original Message-----
From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca] 
Sent: Wednesday, April 13, 2011 4:50 PM 
To: Ivanoff, Paul; Sebastiane, Rocco 
Cc: Deborah Langelaan; JoAnne Butler; Michael Lyle; Susan Kennedy 
Subject: TCE Matter- Arbitration .... 

Paul/Rocco, 

We are being asked to: 

1. Prepare a formal letter to TCE requesting mediation in a formal way, which sets out the 
reasons for mediation and where we think it might assist us. This will be a counsel to 
counsel letter; and, 

2. Prepare a Notice of Arbitration to TCE. 

Can you please start work on this.· We want to send the mediation letter tomorrow. 

We would like to be in a position to serve the Notice of Arbitration on Monday. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 

1 



Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

******************************************************************** 

This e-mail message is privileged, confidential and subject to copyright. Any unauthorized 
use or disclosure is prohibited . 

. Le contenu du present courriel est privilegie, confidentiel et soumis a des droits d'auteur. 
Il est interdit de l'utiliser ou dele divulguer sans autorisation. 

******************************************************************** 
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Toronto 

Montreal 

Ottawa 

Calgary 

New York 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadiap. Place· 
Toronto, Ontario, Canada MSX 1B8 
416.367c.2111 MAIN . 
416.862;6666 FAQHMILE 

April14,2011 

SENT BY FACSIMILE AND EMAIL 

OSLER 

Paul Ivanoff 
Direct Dial: 416.862.4223 
Pivariciff®osler.com 
Ou.r.Matter Number: 1126205 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Mr. David Lever 
· McCarthy Tetrault 
Box48, Suite 5300 
Toronto Dominion Bank Tower 
Toronto, ON MSK 1E6 

Dear Sir: 

Southwest GTA Clean Energy Supply Contract (the "Contract") between 
TransCanada Energy Ltd. ("TCE") and Ontario Power Authority (the "OPA") 
dated October 9, 2009 

As you know, we are the solicitors for the OP A. 

We have been provided with a copy of an email from Alex Pourbaix to Colin Andersen 
of the OPA sent on April 13, 2011. Mr. Pourbaix's email was in response to Mr. 
Alldersen's email sent on April 12, 2011, in which Mr. Andersen indicated his belief that 
TCE and the OP A would benefit from entering into a mediation process in connection 
with the differences between the parties respecting the Contract and the potential 
development of a simple cycle natural gas-fired power generation project in the 
Cambridge area. 

Mr. Andersen's request to Mr. Pourbaix was made in good faith and in an effort to work 
together with TCE to negotiate the definitive form of an agreement in respect of the 
development of a power generation project in the Cambridge area. As you know, the 
parties entered into an MOU dated December 21, 2010, in which the parties identified 
that they were working together co-operatively to identify other generation projects that 
meet Ontario's electricity system needs. The MOU contains obligations requiring both 
TCE and the OPA to engage in good faith negotiations. In that regard, the MOU 
expressly states that "[T]he OPA and TCE agree to work together in good faith to 
negotiate the definitive form of an agreement (the "Definitive Agreement") in respect of 
the Potential Project, or an alternative project agreed to by the OPA and TCE." 

Mr. Andersen's request that the parties continue their negotiations in a mediated process 
is consistent with the parties' express obligations under the MOU respecting good faith. 
negotiations. A mediated process would allow the parties to advance negotiations on 

LEGAL_1:20447708.1 
osler.corri 



OSLER 

Page2 

celiairi key issues including those respecting CAPEX estimates and TCE's alleged 
damages. Rejecting, outright, the OPA's proposal to continue negotiations in a mediated 
process forecloses the parties from receiving th,e .b.enefits of third p~ facilitation and is 
inconsistent with TCE's obligations under the ·MOU. We note that these obligations 
continue through to June 30, 2011, as stated in the MOU. 

' 
Our client expects that your client will meet its obligations under the MOU. The OPA is 
hopeful that TCE, on reflection, will recognize the benefits of participating in 
negotiations with the assistance of a mediator, and that TCE will take all steps ·necessary 
to comply with its obligations relating to good faith negotiations as set forth in 1he MOU. 
On behalf of the OP A, we would ask that your client reconsider its position respecting 
mediation. The OP A is hopeful that your client's reconsideration will result in an 
agreement to promptly proceed with mediation to further the negotiations in this regard. 

May we please hear from you at youi earliest opportunity. 

Yours very truly, 

Paul Ivanoff 
PI:hi 

c: C. Andersen 
M. Lyle 
S. Kennedy 
D. Langelaan 
R. Sebastiano 

LEGAL_I:2044770S.I 



Crystal Pritchard,, •_;' 

From: 
Sent: 
To: 

Mh;h;;!eJ!cyle . " .. . , .. · ..... 
Thursday, April 14, 2011 11:30 AM 
Robert Godhue 

Subject: 
Attachments: 

Fw: TCE Matter- Arbitration and Mediation [Privileged and Confidential] 
Letter to counsel for TCE 20447708_1.doc 

Please print off for me ASAP. 

Original Message ---- 7 
From: Ivanoff, Paul [mailto:Pivanoff@osler.com] 
Sent: Thursday, April 14, 2011 10:53 AM 
To: Michael Killeavy 
Cc: Deborah Langelaan; JoAnne Butler; Michael Lyle; Susan Kennedy; Sebastiane, Rocco 
<RSebastiano@osler.com> 
Subject: RE: TCE Matter - Arbitration and Mediation [Privileged and Confidential] 

Michael, 

Attached for your review is a draft letter to counsel for TCE regarding mediation. 

Regards, 
Paul 

Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@cisler.com 

Osler, Hoskin & Harcourt LLP 
Box 5e, 1 First Canadian Place 
Toronto, Ontario, Canada M5X 1B8 

osler.com 

-----Original Message-----
From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca] 
Sent:· wednesday, April 13, 2e11 4:50PM 
To: Ivanoff, Paul; Sebastiana, Rocco 
Cc: Deborah Langelaan; JoAnne Butler; Michael Lyle; Susan Kennedy 
Subject: TCE Matter- Arbitration .... 

Paul/Rocco, 

We are being asked to: 

1. Prepare a formal letter to TCE requesting mediation in a formal way, which sets out the 
reasons for mediation and where we think it might assist us. This will be a counsel to 
counsel letter; and, 

2. Prepare a Notice of Arbitration to TCE. 
1 



Can you please start work on this. We want to send the mediation letter tomorrow. 

We would like to be in a position to serve the Notice of Arbitration on Monday. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

*************************************~****************************** 

This e-mail message is privileged, confidential and subject to copyright. Any unauthorized 
use or disclosure is prohibited. 

Le contenu du present courriel est privilegie, confidentiel et soumis a des droits d'auteur. 
Il est interdit de l'utiliser ou dele divulguer sans autorisation. 

******************************************************************** 
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Toronto 

Montreat 

Ottawa 

Calgruy 

New York 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, Ontario, Canada MSX 1B8 
416.362.2111 MAIN 
416.862.6666 FACsiMILE 

April 14, 2011 . 

SENT BY FACSiMILE AND EMAIL 

OSLER 

Paul Ivanoff 
Direct Dial: 416.862.4223 
Plvimoff®dsler.com 
Our Matter Number: 1126205 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Mr. David Lever 
McCaiihy Tetrault 

·Box 48, Suite 5300 
Toronto Dominion Bank Tower 
Toronto, ON MSK 1E6 

Dear Sir: 

Southwest GTA Clean Energy Supply Contract (the "Contract") between 
TransCanada Energy Ltd. ("TCE") and Ontario Power Authority (the "OPA") 
dated October 9, 2009 

As you know, we are the solicitors for the OP A. 

We have been provided with a copy of an email from Alex Pourbaix to Colin Andersen 
of the OPA sent on April 13, 2011. Mr. Pourbaix's email was in response. to Mr. 
Andersen's email sent on April12, 2011, in which Mr. Andersen indicated his belief that 
TCE and the OP A would benefit from entering into a mediation process in connection 
with the differences between the parties respecting the Contract and the potential 
development of a simple cycle natural gas-fired power generation project in the 
Cambridge area. 

Mr. Andersen's request to Mr. Pourbaix was made in good faith and in an effort to work 
together with TCE to negotiate the definitive form of an agreement in respect of the 
development of a power generation project in the Cambridge area. As you know, the 
parties entered into an MOU dated December 21, 2010, in which the parties identified 
that they were working together co-operatively to identify other generation projects that 
meet Ontario's electricity system needs. The MOU contains obligations requiring both 
TCE and the OPA to engage in good faith negotiations. In that regard, the MOU 
expressly states that "[T]he OPA and TCE agree to work together in good faith to 
negotiate the definitive form of an agreement (the "Definitive Agreement") in respect of 
the Potential Project, or an alternative project agreed to by the OPA and TCE." 

Mr. Andersen's request that the parties continue their negotiations in a mediated process 
is consistent with the parties' express obligations under the MOU respecting good faith 
negotiations. A mediated process would allow the parties to advance negotiations mi. 

LEGAL_I:2G447708.1 
osler.com 



OSLER 

Page2 

certain key issues including those respecting CAPEX estimates and TCE's alleged 
damages. Rejecting, outright, .the OPA's proposal to continue negotiations in a mediated 
process forecloses the parties froin receiving the benefits of third party facilitation and is 
inconsistent with TCE's obligations under the MOU. We note that these obligations 
continue through to June30, 2011, as stated in the MOU .. 

Our client expects that your client will meet its obligations under the MOU. The OPA is 
hopeful that TCE, on reflection, will recognize the benefits of participating in 
negotiations with the assistance of a mediator, and that TCE will take all steps necessary 
to comply with its obligations relating to good faith J1egotilj.tiol).S.as set forth in the MOU. 
On behalf of the OP A, we would ask that your client reconsider its position respecting 
mediation. The OP A is hopeful that your client's reconsideration will result in an 
agreement to promptly proceed with mediation to further the negotiations in this regard. 

May we please hear from you at your earliest opportunity. 

Yours very truly, 

Paul Ivanoff 
PI:hi 

c: · C. Andersen 
M.Lyle 
S. Kennedy 
D. Langelaan 
R. Sebastiano 

LEGAL_l:20447708.1 



Crystal Pritchard 

From: 
Sent: 
To: 
Subject: 
Attachments: 

For discussion at 2:00 pm. 

From: Susan Kennedy 

Kristin Jenkins 
Thursday, April14, 201111:51 AM 
Colin Andersen; Brett Baker; Michael Lyle; JoAnne Butler 
FW: TCE-OGS Key Messages - Privileged and Confidential 
#20433686v2_LEGAL_1_- TCE-OGS-Key Messages doc.doc; WSComparison_# 
20433686v1_LEGAL_1_- TCE-OGS-Key Messages doc-#20433686v2_LEGAL_1_- TCE­
OGS-Key Messages doc. pdf 

Sent: April 14, 201110:59 AM 
To: Kristin Jenkins 
Subject: PN: TCE-OGS Key Messages - Privileged and Confidential 

Kristin, 

Please see attached. My apologies for the delay, I only just saw this. 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 

From: Ivanoff, Paul [mailto:Pivanoff@osler.com] 
Sent: April 12,.201111:19 AM 
To: Susan Kennedy 
Cc: Sebastiane, Rocco 
Subject: RE: TCE-OGS Key Messages - Privileged and Confidential 

Susan, 

Attached is a revised draft of the Key Messages. Let me know if you would like to discuss. 

Regards, 
Paul 

D 
Paullvanoff , 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osier, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place EJM• ""~ -'" 
From: Susan Kennedy [mailto:Susan.Kennedy@powerauthority.oli.ca] 
Sent: Tuesday, April 12, 2011 11:01 AM 
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To: Ivanoff, Paul 
Subject: FW: TCE-OGS Key Messages 

So, it would appear that the exact messages would/could be released [shows you how much I know] ... 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 

From: Kristin Jenkins 
Sent: April12, 201110:30 AM 
To: Susan Kennedy 
Subject: Re: TCE-OGS Key Messages 

Yes. 

From: Susan Kennedy 
Sent: Tuesday, April 12, 2011 09:SS AM 
To: Kristin Jenkins 
Cc: Michael Lyle 
Subject: RE: TCE-OGS Key Messages 

Just so I'm clear, there is a possibility that they will be either issued in writing or verbally communicated exactly as written, 
i.e.: 

Press Release: 

1. OPA and TCE have been unable to reach an agreement that OPA believes is in the best interest of 

Ontario ratepayers. 

2. While the provincial government announced the Oakville Generating Station would not proceed, this 

current issue is a commercial dispute between OPA and TCE. 

3. OPA does not believe it is reasonable or necessary for Ontario ratepayers to pay ($1 billion) to TCE as 

compensation for the Oakville Generating Station. 

4. OPA and TCE have a long standing, positive working relationship which has benefited rate payers 

through the development and delivery of clean, cost effective power. TCE owns and operates Halton 

Hills Generating Station, has 56% interest in Portlands Generating Station and is a major investor in 

Bruce Power. 

5. OPA's preference continues to be a negotiated agreement that sees TCE developing another needed 

generation project. This is why OPA has proposed mediation to TCE. 

Sorry if I'm being obtuse but the details are important for the legal analysis. 

Susan H. Kennedy 
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Director, Corpor~te/Commercial Law Group 

From: Kristin Jenkins 
Sent: April 12, 2011 9:28 AM 
To: Kristin Jenkins; Susan Kennedy 
Cc: Michael Lyle 
Subject: RE: TCE-OGS Key Messages 

No decision on whether they would simply be verbally communicated or issued as some kind of statement. Assume 
both. 

From: Kristin Jenkins 
Sent: April12, 2011 9:23AM 
To: Susan Kennedy 
Cc: Michael Lyle 
Subject: RE: TCE-OGS Key Messages 

They are reactive key messages in the event TransCanada files notice and goes public 

From: Susan Kennedy 
Sent: April 12, 2011 9:21 AM 
To: Kristin Jenkins 
Cc: Michael Lyle 
Subject: RE: TCE-OGS Key Messages 

Litigation Privilege/Solicitor and Client Privilege 

I understand from Mike that you were following up on these yesterday. 

I just got off the phone with Paul Ivanoff at Osiers. He was lookiAg for context prior to providing a mark-up- by context, 
the question was, "What exactly is the purpose of the key messages. Are they something that gets released potentially in 
a press release, etc." 

It was at that moment, I realized that I wasn't completely sure exactly what the purpose of key messages was (at least 
contextualized in the way Paul was doing so). Here is what I told him [if I got it wrong, let me know]: 

1. Not released formally. 
2. Provide a touch stone for framing other communication pieces- for example, actual press releases, responses to 

questions, QA's, etc. 
3. Form of "executive summary" for communication packages. 
4. Touch stones for speakers (for example, Colin) to keep in mind if dealing with the press. To assist in staying "on 

message". 
5. They often go to MEl as part of a communications package. 

With the foregoing in mind, Paul will be providing a mark-up. His specific concerns were items #1 and #5 which reference 
our attempts to reach/negotiate an agreement. On the premise that TCE would attempt use any available materials 
against us in litigation, his concern is that this frames the issue as, "well why would you try to negotiate, if you hadn't done 
anything wrong." 

He will provide mark-up to try and convey a similar sentiment without the tacit admission of wrong-doing. 

Susan H. Kennedy 
Counsel 
Director, Corporate/Commercial Law Group 

From: Michael Lyle 
sent: April 11, 2011 4:52 PM 
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To: Susan Kennedy 
Subject: Fw: TCE-OGS Key Messages 

Have we heard back yet? KJ is wondering. 

From: Michael Lyle 
sent: Monday, April 11, 2011 12:50 PM 
To: Susan Kennedy 
Subject: Fw: TCE-OGS Key Messages 

FYI. We should ensure lit counsel has no issues with this. 

From: Kristin Jenkins 
Sent: Monday, Aprilll, 201110:41 AM 
To: Mic~ael Lyle · 
Subject: TCE-OGS Key Messages 

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du pre?ent courriel est privih§gie. confidentiel et 
soumis a des droits d'auteur. II est interdit de l'utitiser au 
de le divulguer sans autorisauon. 

-.....---~ ... ~""*"""**""~--"*****' __ _ 
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PRIVILEGED AND CONFIDENTIAL 

OPA Key Messages in event TCE Files Notice of Claim 

1. TCE is.daiming $1B from the OPAin connection with the Ministry's cancellation ofthe 

Oakville Generating Station, a gas-fired power plant which had been blocked by local by­

laws and deemed unnecessary by the Ministry. 

2. While the provincial government announced the Oakville Generating Station would not 

proceed, this current issue is a commercial dispute between OPA and TCE. 

3. OPA believes that it is unreasonable for TCE to claim $1B against the Ontario ratepayers 

in connection with the Oakville Generating Station. 

4. OPA and TCE have a long standing, positive working relationship which has benefited 

rate payers through the development and delivery of clean, cost effective power. TCE 

owns and operates Halton Hills Generating Station, has 56% interest in Portlands 

Generating Station and is a major investor in Bruce Power. 

5. While it is the OPA's policy not to comment on pending litigation, the OPA intends to 

vigorously defend itself, and the interests of Ontario's ratepayers, against the 

allegations in the action. 

LEGAL_I:20433686.2 





PRIVILEGED AND CONFIDENTIAL 

OP A Key Messages in event TCE Files Notice of Claim 

1. OPA aBEl ICB have beeR ooallle to reaeh aR ag£eeiReffi that OPA believes is in the best 
interest ofO!ltario ratepayers.TCE is claiming $1B from the OPA in connection with the 
Ministry's caocellation of the Oakville Generating Station. a gas-fired power plaot which 

had been blocked by local by-laws and deemed unnecessarv by the Ministrv. 

2. While the provincial government announced the Oakville Generating Station would not 

proceed, this current issue is a commercial dispute between OPA aod TCE. 

3. OPA Eloes not believe it is reasonaBle or neeessary ferbelieves that it is unreasonable for 

TCE to claim $1B against the Ontario ratepayers ta pay ($1 billion) to ICE as 
eompensstion ferin connection with the Oakville Generating Station. 

4. OPA aod TCE have a long staoding, positive working relationship which has benefited rate 

payers through the development aod delivery of cleao, cost effective power. TCE owns aod 
operates Halton Hills Generating Station, has 56% interest in Portlaods Generating Station 
aod is a major investor in Bruce Power. 

5. OPA' s pi·efereHee eontinues te be a Regetiatea ag£eemeffi that sees ICE Eleveleping 

another neeaea gBHeration projeet.. This is why OPA has proposeameElistien te 
+CE.-While it is the OPA's policy not to comment on pending litigation. the OPA intends 
to vigorously defend itself. and the interests of Ontario's ratepayers. against the allegations 

in the action. 
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Crystal Pritchard 

From: 
Sent: 
To: 
Subject: 
Attachments: 

Michael Lyle 
Thursday, April14, 2011 11:56 AM 
Susan Kennedy . . · · 
Fw: TcE-oGs Key Messages" Pfi~ileged'ariC! cdnfidentiill' · ' ;·; , 
#20433686v2_LEGAL_1_- TCE-OGS-Key Messages'doii.doc; WSCorhparisoh.:_# 
20433686v1_LEGAL_1_- TCE-OGS-Key Messages doc-#20433686v2_LEGAL.:_ 1...:.- TCE-
OGS-Key Messages doc. pdf · · ·· • · '· · · 

1 think it would be very helpful to have you at the 2pm meeting as well if you can make it. 

From: Kristin Jenkins 
Sent: Thursday, April14, 201111:51 AM 
To: Colin Andersen; Brett Baker; Michael Lyle; JoAnne Butler 
Subject: FW: TCE-OGS Key Messages - Privileged and Confidential 

For discussion at 2:00 pm. 

From: Susan Kennedy 
Sent: April 14, 2011 10:59 AM 
To: Kristin Jenkins 
Subject: FW: TCE-OGS Key Messages - Privileged and Confidential 

Kristin, 

Please see attached. My apologies for the delay, I only just saw this. 

Susan H. Kennedy 
Director, Corporate/Coll)merci<:!l Law Group 

From: Ivanoff, Paul [mailto:Pivanoff@osler.com] 
Sent: April12, 201111:19 AM 
To: Susan Kennedy 
Cc: Sebastiane, Rocco 
Subject: RE: TCE-OGS Key Messages - Privileged and Confidential 

Susan, 

Attached is a revised draft of the Key Messages. Let me know if you would like to discuss. 

Regards, 
Paul 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
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From: Susan Kennedy [mailto:Susan.Kennedy@powerauthority.on.ca] 
Sent: Tuesday, April 12, 201111:01 AM 
To: Ivanoff, Paul 
Subject: FW: TCE-OGS Key Messages 

. So, it would appear that the exact messages would/could be released [shows you how much I know] ... 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 

From: Kristin Jenkins 
Sent: April 12, 201110:30 AM 
To: Susan Kennedy 
Subject: Re: TCE-OGS Key Messages 

Yes. 

From: Susan Kennedy 
Sent: Tuesday, April12, 2011 09:55AM 
To: kristin Jenkins 
Cc: Michael Lyle 
Subject: RE: TCE-OGS Key Messages 

Just so I'm clear, there is a possibility that they will be either issued in writing or verbally communicated exactly as written, 
i.e.: 

· Press Release: 

1. OPA and TCE have been unable to reach an agreement that OPA believes is in the best interest of 

Ontario ratepayers. 

2. While the provincial government announced the Oakville Generating Station would not proceed, this 

current issue is a commercial dispute between OPA and TCE. 

3. OPA does not believe it is reasonable or necessary for Ontario ratepayers to pay ($1 billion) to TCE as 

compensation for the Oakville Generating Station. 

4. OPA and TCE have a long standing, positive working relationship which has benefited rate payers 

through the development and delivery of clean, cost effective power. TCE owns and operates Halton 

Hills Generating Station, has 56% interest in Portlands Generating Station and is a major investor in 

Bruce Power. 
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5. OPA's preference continues to be a negotiated agreement that sees TCE developing another needed 

generation project. This is why OPA has proposed mediation to TCE. 

Sorry if I'm being obtuse but the details are important for the legal analysis. 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 

From: Kristin Jenkins 
Sent: April 12, 2011 9:28 AM 
To: Kristin Jenkins; Susan Kennedy 
Cc: Michael Lyle 
Subject: RE: TCE-OGS Key Messages 

No decision on whether they would simply be verbally communicated or issued as some kind ·of statement. Assume 
both. 

From: Kristin Jenkins 
Sent: April 12, 2011 9:23AM 
To: Susan Kennedy 
Cc: Michael Lyle 
Subject: RE: TCE-OGS Key Messages 

They.are reactive key messages in the event TransCanada files notice and goes public 

From: Susan Kennedy 
Sent: April 12, 2011 9:21 AM 
To: Kristin Jenkins 
Cc: Michael Lyle 
Subject: RE: TCE-OGS Key Messages 

Litigation Privilege/Solicitor and Client Privilege 

I understand from Mike that you were following up on these yesterday. 

1 just got off the phone with Paul Ivanoff at Osiers. He was looking for context prior to providing a mark-up- by context, 
the question was, "What exactly is the purpose of the key messages. Are they something that gets released potentially in 
a press release, etc." 

It was at that moment, I realized that I wasn't completely sure exactly what the purpose of key messages was (at least 
contextualized in the way Paul was doing so). Here is what I told him [if I got it wrong, let me know]: 

1. Not released formally. 
2. Provide a touch stone for framing other communication pieces- for example, actual press releases, responses to 

questions, QA's, etc. 
3. Form of "executive summary" for communication packages. 
4. Touch stones for speakers (for example, Colin) to keep in mind if dealing with the press. To assist in staying "on 

message". 
5. They often go to MEl as part of a communications package. 

With the foregoing in mind, Paul will be providing a mark-up. His specific concerns were items #1 and #5 which reference 
our attempts to reach/negotiate an agreement. On the premise that TCE would attempt use any available materials 
against us in litigation, his concern is that this frames the issue as, "well why would you try to negotiate, if you hadn't done 
anything wrong." 
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He will provide mark-up to try and convey a similar sentiment without the tacit admission of wrong-doing. 

Susan H. Kennedy 
Counsel 
Director, Corporate/Commercial Law Group 

From: Michael Lyle 
Sent: April 11, 2011 4:52 PM 
To: Susan Kennedy 
Subject: Fw: TCE-OGS Key Messages 

Have we heard back yet? KJ is wondering. 

From: Michael Lyle 
Sent: Monday, April 11, 2011 12:50 PM 
To: Susan Kennedy 
Subject: Fw: TCE-OGS Key Messages 

FYI. We should ensure lit counsel has no issues with this. 

From: Kristin Jenkins 
Sent: Monday, April11, 201110:41 AM 
To: Michael Lyle 
Subject: TCE-OGS Key Messages 

·-·___.._ ................. ~-*""*-~-·-···*~ 
This e-mail message is privileged. confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est priviiE!gie, confidentiel et 
soumis a des droits d'auteur. II est interdit de J'utiliser au 
de le divulguer sans autorisation. 
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PRIVILEGED AND CONFIDENTIAL 

OPA Key Messages in event TCE Files Notice of Claim 

1. TCE is claiming $1B from the OPA in connection with the Ministry's cancellation of the 

Oakville Generating Station, a gas-fired.power plant which had been blocked by local by­

laws and deemed unnecessary by the Ministry. 

2. While the provincial government announced the Oakville Generating Station would not 

proceed, this current issue is a commercial dispute between OPA and TCE. 

3. OPA believes that it is unreasonable for TCE to claim $1B against the Ontario ratepayers 

in connection with the Oakville Generating Station. 

4. OPA and TCE have a long standing, positive working relationship which has benefited 

rate payers through the development and delivery of clean, cost effective power. TCE 

owns and operates Halton Hills Generating Station, has 56% interest in Portlands 

Generating Station and is a major investor in Bruce Power. 

5. While it is the OPA's policy not to comment on pending litigation, the OPA intends to 

vigorously defend itself, and the interests of Ontario's ratepayers, against the 

allegations in the action. 

LEGAL_l:20433686.2 



PRIVILEGED AND CONFIDENTIAL 

OP A Key Messages in event TCE Files Notice of Claim 

I. OPA and TCB have beeR unable to reaeh an agreemeBt that OPA believes is iB the best 

interest of OBtario ratepayers. TCE is claiming $lB from the OPA in connection with the 
Ministrv's cancellation of the Oakville Generating Station. a gas-frred power plant which 

had been blocked by local by-laws and deemed umiecessarv by the Ministry. 

2. While the provincial government announced the Oakville Generating Station would not 
proceed, this current issue is a commercial dispute between OPA and TCE. 

3. OPA Eioes HOt believ-e it is reasoBaele or Beeessary forbelieves that it is unreasonable for 

TCE to claim $1 B against the Ontario ratepayers to pa-y ($1 billion) to TCB as 
eofl'l]'lensatioB forin connection with the Oakville Generating Station. 

4. OPA and TCE have a long standing, positive working relationship which has benefited rate 
payers through the development and deliverx of clean, cost effective power. TCE owns and 
operates Halton Hills Generating Station, has 56% interest in Portlands Generating Station 
and is a major investor in Bruce Power .. 

5. OP.A's prefereBee eoBtinues to be a Begotiatee agreerueBt that sees TCB ee>~eloping 

another Heeeee geBeration prejeet. Tl!is is why OPA has proposed mediation to 
+CB-:While it is the OPA's policy not to comment on pending litigation. the OPA intends 
to vigorously defend itself. and the interests of Ontario's ratepayers. against the allegations 

in the action. 
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Crystal Pritchard 

From: Susan Kennedy 
Sent: 
To: 

Thursday, April14, 2011 11:57 AM 
Michael Lyle 

Subject: RE: TCE-OGS Key Messages -Privileged and Confidential 

I will. have to blciw off a meeting with you to be there c:. © 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 

From: Michael Lyle 
Sent: April14, 201111:56 AM 
To: Susan Kennedy 
Subject: Fw: TCE-OGS Key Messages - Privileged and Confidential 

I think it would be very helpful to have you at the 2pm meeting as well if you can make it. 

From: Kristin Jenkins 
Sent: Thursday, April14, 201111:51 AM 
To: Colin Andersen; Brett Baker; Michael Lyle; JoAnne Butler 
Subject: FW: TCE-OGS Key Messages - Privileged and Confidential 

For discussion at 2:00pm. 

From: Susan Kennedy 
Sent: April14, 2011 10:59 AM 
To: Kristin Jenkins 
Subject: FW: TCE-OGS Key Messages - Privileged and Confidential 

Kristin, 

Please see attached. My apologies for the delay, I only just saw this. 

Sus.an H. Kennedy 
Director, Corporate/Commercial Law Group 

From: Ivanoff, Paul [mailto:Pivanoff@osler.com] 
Sent: April 12, 2011 11:19 AM 
To: Susan Kennedy 
Cc: Sebastiana, Rocco 
Subject: RE: TCE-OGS Key Messages - Privileged and Cotlfidential 

Susan, 

Attached is a revised draft of the Key Messages. Letrne know if you would like to discuss. 

Regards, 
Paul 

D 
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Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
E:Jario, Canada M5X 1 88 

From: Susan Kennedy [mailto:Susan.Kennedy@powerauthority.on.ca] 
Sent: Tuesday, April12, 201111:01 AM 
To: Ivanoff, Paul 
Subject: FW: TCE-OGS Key Messages 

So, it would appear that the exact messages would/could be released [shows you how much I know] ... 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 

From: Kristin Jenkins 
Sent: April12, 201110:30 AM 
To: Susan Kennedy 
Su6ject: Re: TCE~OGS Key Messages 

Yes. 

From: Susan Kennedy 
Sent: Tuesday, April12, 2011 09:55AM 
To: Kristin Jenkins 
Cc: Michael Lyle 
Subject: RE: TCE-OGS Key Messages 

Just so I'm clear, there is a possibility that they will be either issued in writing or verbally communicated exactly as written, 
i.e.: 

Press Release: 

1. OPA and TCE have been unable to reach an agreement that OPA believes is in the best interest of 

Ontario ratepaye-rs. 

2. While. the provincial government announced the Oakville Generating Station would not proceed, this 

current issue is a commercial dispute between OPA and TCE. 

3. OPA does not believe it is reasonable or necessary for Ontario ratepayers to pay ($1 billion) to TCE as 

compensation for the Oakville Generating Station. 
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4; OPA and TCE have a long standing, positive working relationship which has benefited rate payers 

through the development and delivery of ~lean,cost.Elffestive power. TCE qwns anci.PP!!ra~es Halton 

Hills Generating Station, has 56% interest in Portlands Generating Station and is a major investor in 

~ru:<:~ ·Pow,er .. · , .· .... . · · ·· . , 

5. OPA's preference continues to be a negotiated agreement that sees TCE developing another needed 

. generation project. This is whyOPA has proposed mediation to TCE. 

Sorry if I'm being obtuse but the details are important for the legal analysis. 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 

. From: Kristin Jenkins 
Sent: April12, 2011 9:28AM 
To: Kristin Jenkins; Susan Kennedy 
Cc: Michael Lyle 
Subject: RE: TCE-OGS Key Messages 

No decision on whether they would simply be verbally communicated or issued as some kind of statement. Assume 
both. 

From: Kristin Jenkins 
Sent: April 12, 2011 9:23 AM 
To: Susan Kennedy 
Cc: Michael Lyle 
Subject: RE: TCE-OGS Key Messages 

They are reactive key messages in the event TransCanada files notice and goes public 

From: Susan Kennedy 
Sent: April 12, 2011 9:21 AM 
To: Kristin Jenkins 
Cc: Michael Lyle 
Subject: RE: TCE-OGS Key Messages 

Litigation Privilege/Solicitor and Client Privilege 

I understand from Mike that you were following up on these yesterday. 

1 just got off the phone with Paul Ivanoff at Osiers. He was looking for context prior to providing a mark-up- by context, 
the question was, "What exactly is the purpose of the key messages. Are they something that gets released potentially in 
a press release, etc." 

It was at that moment, I realized that I wasn't completely sure exactly what the purpose of key messages was (at least 
contextualized in the way Paul was doing so). Here is what I told him [if I got it wrong, let me know]: 

1. Not released formally. 
2. Provide a touch stone for framing other communication pieces- for example, actual press releases, responses to 

questions, QA's, etc. 
3. Form of "executive summary" for communication packages. 
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4. Touch stones for speakers (for example, Colin) to keep in mind if dealing with the press. To assist in staying "on 
messagen. 

5. They often go to MEl as part of a comml!nications package. 

With the foregoing in mind, Paul will be providing a mark-up. His specific concerns were items #1 and #5 which reference 
our attempts to reach/negotiate an agreement. On the premise that TCE would attempt use any available materials 
against us in litigation, his concern is that this frames the issue as, "well why would you try to negotiate, if you hadn't done 
anything wrong." 

He will provide mark-up to try and convey a similar sentiment without the tacit admission of wro.ng-doing. 

Susan H. Kennedy 
Counsel 
Director,-Corporate/Commercial Law Group. 

From: Michael Lyle 
Sent: April 11, 2011 4:52· PM 
To: Susan Kennedy 
Subject: Fw: TCE-OGS Key Messages 

Have we heard back yet? KJ is wondering.· 

From: Michael Lyle 
Sent: Monday,·April11, 201112:SO PM 
To: Susan Kennedy 
Subject: Fw: TeE"OGS Key Messages· 

FYI. We should ensure lit counsel has no issues with this. 

From: Kristin Jenkins 
Sent: Monday, April 11, 201110:4-1 AM 
To: Michael Lyle 
Subject: TCE-OGS Key Messages 

This e-mail message is privileged, confidential and subject to 
copyright. ':-"Y unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privilegie, confidentiel et 
soumis a des droits d'auteur. II est interdit de l'.utiliser au 
de le divulguer sans autorisation. 

- .. -..... ---.-.......... -....... ---.... -.... --·-··· 
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Crystal Pritchard 

From: Michael Killeavy 
Sent: Thursday, April14, 2011 5:18PM 
To: 
Cc: 

'Pivanoff@osler.com' . _ . . . . . 
Deborah Langelaan; JoAnne Butler; Michael Lyle; Susao Kebn_edy; · 'RSebastian;o@osler.com' 
Re: TCE Matter~ Arbitration .... [Privileged and Confideriti$1( · · · · · '· · ·· ' · . Subject: 

Thanks for the quick turnaround. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

Original Message -----

. . ;.,) 

From: Ivanoff, Paul [mailto:Pivanoff@osler.com] 
Sent: Thursday, April 14, 2011 05:17 PM 
To: Michael Killeavy 

. ;~. ,-- .· - . . 

Cc: Deborah Langelaan; JoAnne Butler; Michael Lyle; Susan Kennedy; Sebastiana, Rocco 
<RSebastiano@osler.com> 
Subject: RE: TCE Matter- Arbitration .... [Privileged and Confidential] 

Michael, 

Further to our discussion of this afternoon, below please find the text of a draft letter to 
Alex Pourbaix from Colin regarding the arbitration. 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 
To: Mr. Alex Pourbaix 

Dear Alex: 

Southwest GTA Clean Energy Supply Contract (the "Contract") between Transcanada'Energy Ltd. 
("TCE") and Ontario Power Authority (the "OPA") dated October 9, 2009 

As you know, the Contract provides that any matter in issue between the parties as to their 
rights under the Contract may be decided by arbitration in accordance with Section 16.2 of 
the Contract. The OPA requests that the parties meet to discuss an arbitration of the dispute 
between the parties and terms of reference of an arbitration. Please have your counsel 
contact ours in this regard. . 

[Signed Colin Andersen] 

Paul Ivanoff 
Partner 
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416.862.4223 
416.862.6666 

DIRECT 
FACSIMILE 

pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, Ontario, Canada M5X 1B8 

osler.com 

--- 0 -0riginal Message-----
From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca] 
Sent: Wednesday, April 13, 2011 4:50 PM 
To: Ivanoff, Paul; Sebastiana, Rocco 
cc: Deborah Langelaan; JoAnne Butler; Michael Lyle; Susan Kennedy 
Subject: TCE Matter- Arbitration ..•. 

Paul/Rocco, 

We are being asked to: 

1. Prepare a formal letter to TCE requesting mediation in a·formal way, which sets out the 
reasons for mediation and where we think it might assist us. This will be a counsel.to 
counsel· letter; and, 

2. Prepare a Notice of Arbitration to TCE. 

Can you please start work on this. We want to send the mediation letter tomorrow. 

We would like to be in a position to serve the Notice of Arbitration on Monday. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

******************************************************************** 

This e-mail message is privileged, confidential and subject to copyright. Any unauthorized 
use or disclosure is prohibited. 

Le contenu du present courriel est privilegie, confidentiel et soumis a des droits d'auteur. 
Il est interdit de l'utiliser ou dele divulguer sans autorisation. 
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From: 
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Michael Lyle; Susan ~ennedy 
JoAnne Butler; Michael Killeavy; Deborah Langelaan; Sebastiane, Rocco 
OPA- TCE [Privileged and Confidential] 
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Regards, 

Paul 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 
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Box 50r 1 First Canadian Place E:]"'· ~·-· ·~ "' 
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. COOfEJ,U.TI_9N A,NI> .. 

COMMON INTEREST PRiVILEG~iGREEMENT 

TillS AGREEMENT 'is effe~tiveasofthe · day of 20i i (the "Effective 
Date"). [NTD: Consider whether this Agreement should be backdated.] . · ' 

BETWEEN: 

ONTARIO POWER AUTHORITY 
("OPA") 

-and-

HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO AS 
REPRESENTED BY THE MINISTER OF ENERGY 
("ONTARIO") 

RECITALS: 

A. The OP A and TransCanada Energy Ltd. ("TCE") entered into the Southwest GT A Clean 
Energy Supply Contract dated as of October 9, 2009 (the "SWGTA Contract"). 

B. .The OPA and Ontario have concluded that, in connection with the threatened claims and 
potential litigation by TCE relating to the SWGTA Contract, legal and factual issues 
could arise with respect to which they have common interests and joint or compatible 
defences. 

C. The OPA and Ontario have undertaken, ... and will undertake, factual, legal and other 
research, and are of the opinion that it is in their best interest to exchange information, 
pool their individual work product and cooperate in a joint defence effort .. 

D. 

E. 

Cooperation in such a joint defence effort will necessarily involve the exchange of 
confidential information as well as information which is otherwise privileged such as, 
amongst others, solicitor/client communication and/or communications made and 
materials obtained or prepared in contemplation oflitigation. 

In light of their common interest, and the fact that litigation by TCE against the OPA and 
Ontario is anticipated; OP A and Ontario wish to proceed cooperatively in the preparation 
of joint or compatible defences, and by this Agreement seek to document their mutual 
intention and agreement that neither OPAnor Ontario-shall suffer any waiver or loss of 
privilege as a result of disclosure to each other of their Privileged Information (as defined 
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below) or as a result of their cooperation in the preparation of positions, responses and 
defences to the Claims (as defined below). 

AGREEMENT 

In consideration of the promises and the mutual covenants and agreements herein, the Parties 
agree as follows: 

DEFINITIONS 

1. In the foregoing Recitals and in this Agreement, the following terms have the meanings 
set forth in this Section: 

(a) "Claims" means any and all claims made or filed by TCE relating to, arising out 
of, or in connection with the SWGTA Contract, and any and all subsequent 
arbitration, mediation, or litigation that arises out of any and all such claims. 

(b) 

(c) 

(d) 

"Effective Date" means the effective date as defined above. 

·\'Parties" means the OP.A and.Ontlii:io and; for thepurpose of giving effect to this 
Agreement, includes their legal counsel, agents, consultants, experts and affiliates. 

"Privileged Information" means information and communications, whether 
written or electronically recor.ded, in respect of the preparation of positions, 
responses and defences to the Claims which are or would be otherwise in law 
privileged and protected from disclosure or production to Third Parties made 
between OPA (or its employees, legal counsel, agents, consultants, experts or any 
other person or entity acting on OPA's behalf) and Ontario (or its employees, 
legal counsel, agents, consultants, experts or any other person or entity acting on 
Ontario's behalf), including but not limited to: 

(i) information and communications contained in documents, memoranda, 
correspondence, drafts, notes, reports, factual summaries, transcripts; 

(ii) communications between counsel, or counsel and clients including their 
employees, consultants, board members or advisors; 

(iii)· any joint or several interview of prospective witnesses, and summaries or 
reports thereof; 

(iv) any analyses, document binders, files, compilations or databases; 

(v) the sharing or exchange via any media, including but not limited to 
electronic media; 

(vi) theories, impressions, analyses, legal research, or legal opinions; 

(vii) communications to and from experts, and documentation relating to or 
setting out expert commentary and opinion; and 
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-o 
Q) 
bb 
Q) 

----! 
• 1'""""1 

:> 
• 1'""""1 

~ 

~ 

~ 
4-J 
~ 
ro 
~ 

0 

-3-

(viii) · any other material, communications and information which would 
otherwise be protected from disclosure to Third Parties. 

(e) ''TCE" has the meaning defined in paragraph A of the Recitals. 

(f) "Third Party~'. or "Third PaJ,"ties" means any per~on or entity that is not, with 
respect to either Party, any corporation, partnership, joint venture .or other legal 
entity that is a direct or indirect parent or subsidiary of such Party or that directly 
or indirectly (i) owns or controls such Party, (ii) is owned or controlled by such 
Party, or (iii) is under common ownership or control with such Party. For 
purposes of this definition, "control" shall mean the power to direct the 
management or policies of such entity,. whether through the ownership. of voting 
securities, by contract, or otherwise, and, without limitation, Third Party includes 
TCE, their employees, agents, counsel, subcontractors, consultants, experts, or 
any other person or entity acting on TCE's behalf. 

COMMON INTEREST OF THE PARTIES 

2. The Parties have a common, joint, and mutual interest in the defence of the Claims, wish · 
to cooperate with each other in respect of the defence of the Claims, and .due to the 
anticipated litigation with TCE, wish to share between them Privileged Information 
without risk of prejudice to or of waiver in whole or in part of their respective privileges 
and rights to hold such Privileged Information protected from disclosure. 

3. 

4. 

5. 

6. 

The Parties are under no obligation to share Privileged Information. However, from time 
to time, either Party (the "Disclosing Party") in its sole discretion may choose to share 
Privileged Information with the other Party (the "Receiving Party"). 

To the extent that exchanges of Privileged Information have been made prior to entering 
into this Agreement, it is the Parties' intention that all such exchanges be subject to the 
terms of this Agreement as if they had occurred after the Effective Date. 

The execution of this Agreement, the cooperation between the Parties in respect of the 
defences to the Claims and the exchange of Privileged Information under this Agreement, 
where the materials would otherwise be protected by law against disclosure by solicitor­
client (attorney client) privilege, litigation privilege, work product doctrine, without 
prejudice privilege, or any other applicable rule of privilege or confidentiality: 

(i) 

(ii) 

are not intended to, do not and shall not constitute a waiver in whole or in 
part in favour of any Third Party by either Party of any applicable 
privilege or other rule of protection from disclosure; and 

will not be asserted at any time by either Party as a waiver of any such 
privilege or other rule of protection from disclosure. 

Disclosure of Privileged Information by the Receiving Party to Third Parties without the 
prior written consent of counsel for the Disclosing Party is expressly prohibited, unless 
the disclosure is ordered by a court of competent jurisdiction or is otherwise required by 
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law. If disclosure of any Privileged Information is sought from a Receiving Party in any 
arbitration, litigation or other legal proceedings, the Receiving Party [from whom 
disclosure is sought] shall take all steps necessary to preserve and invoke, to the fullest 
extent possible, all applicable privileges, immunities and protections against disclosure, 
and shall immediately provide written notice of such legal proceedings to the Disclosing 
Party. The Receiving Party shall not voluntarily surrender or disclose the Privileged 
Information without- first providing the Disclosing · Paity a reasonable opportunity to 
protect its interests before the applicable court or arbitral tribunal. 

7. All of the Privileged Information shall be preserved as confidential and privileged both 
prior to resolution of all outstanding Claims and thereafter,. and shall not be used for any 
purpose other than the stated sole purpose of cooperation in the defence of the Claims. 

8. Neither Party. shall disclose to a Third Party the existence of this Agreement, nor its 
terms, unless both Parties consent in writing or unless compelled by order of a court or 
arbitral tribunal. 

9. The Parties acknowledge and agree that their common interest in the defence of the 
Claims and their intention that no waiver of privilege shall result from their exchange of 
PriVileged Information betWeen them shail iii. il.o way be affected or deertied to be negated 
in whole or in part by the existence now or in the future of any ·adversity betWeen the 
Parties relating to or arising out of the SWGTA Contract, whether in connection with the 
Claims or otherwise, and that any such adversity shall not affect this Agreement. 

COOPERATION 

10. The Parties shall cooperate in respect of the defence of the Claims, including providing 
access to information, materials and employees as may be reasonably necessary from 
time to time, as the case may be, provided that each of the Parties reserves the right to 
determine what information will be shared and under what circumstances, and no 
obligation or duty to share any such information is created by this Agreement. 

WITHDRAWAL 

11. It is the intent of the Parties that this Agreement shall remain in effect until final 
resolution of the Claims, either by litigation in a final, non-appealable judgment or 
arbitral award or by a final negotiated settlement, whichever is later. 

12. Notwithstanding the foregoing, any Party may withdraw from this Agreement by giving 
twenty (20) days advance written notice to the other Party, which 20 days is calculated 
beginning on the day after the notice is received by a Party. For greater certainty, 
withdrawal from this Agreement by a Party is not effective until the expiration of the 20 
days' notice period required by this provision. 

13. Any withdrawal from this Agreement shall be prospective in effect only and the 
withdrawing Party and any Privileged Information made available by or to the other Party 
prior to that Party's withdrawal shall continue to be governed by the terms of this 
Agreement whether or not the Parties are, in any respect in relation to the SWGTA 
Contract, adverse in interest. 

LEGAL_l:20420450.3 
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14. On or before the effective date of a withdrawal from this Agreement, the withdrawing 
Party shall return to the Disclosing Party all Privileged Information received from the 
Disclosing Party. In the case of copies; with the consent of· the Disclosing Party, the 
Receiving Party may destroy such copies in a secure manner, and confirm in writing to 
the Disclosing Party that it has done so. · 

WAIVER OF CONFLICT OF INTEREST 

15. The Parties agree that this Agreement and the sharing of Privileged Information. between 
them shall not be used as a basis for a motion to disqualify a Party's counsel (including 
for certainty the Party's counsel's law firm and any partner or associate thereof) after a 
Party has withdrawn from this Agreement for any reason, including without limitation, 
due to any conflict of interest which arises or be.comes knoWn to the withdrawing Party 
after the Effective Date, adversity between the Parties or any other reason whatsoever 
based on this Agreement or the cooperation and disclosure of Privileged Information 
hereunder. 

16. The Parties confirm that there is no and shall not be deemed to be any solicitor-client 
relationship between counsel for the OP A and Ontario, nor any solicitor-client · 
relationship between counsel for Ontario and the OP A, as a result of any 
communications, sharing of Privileged Information, cooperation or· any other action taken 
in furtherance of the Parties' common interests or under and in reliance upon this 
Agreement. 

INJUNCTIVE RELIEF 

17. The Receiving Party acknowledges that disclosure of any Privileged Information to Third 
Parties in breach of this Agreement will cause the Disclosing Party to suffer irreparable 
harm for which there is no adequate legal remedy. The Parties therefore agree that 
immediate injunctive relief is an appropriate and necessary remedy for a breach or 
threatened or anticipated breach of this Agreement. 

NOTICE 

18. All notices and other communicatiol}s between the Parties, unless otherwise specifically 
provided, shall be in writing and deemed to have been duly given when delivered in 
person or telecopied or delivered by overnight courier, with postage prepaid, addressed as 
follows: 

To: Ontario Power Authority 

Attention: Michael Lyle, General Counsel 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1Tl 
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E-Mail: michael.lyle@powerauthority.on.ca 

To: Her Majesty the Queen in Right of Ontario as Represented by the Minister 
of Energy 

Attention: • 

GENERAL PROVISIONS 

. . 
19. This Agreement shall be construed in accordance with the laws of the Province of 

Ontario and the Parties to this Agreement irrevocably attorn to the jurisdiction of Ontario 
with respect to any and all matters arising under this Agreement. 

20. If any of the provisions of this Agreement or portions thereof should be determined to be 
invalid, illegal or unenforceable in any respect, the validity, legality or enforceability of 
the remainiJlg provisions shall not in any way be affec:ted or impaired thereby. 

21. Any' failure of ~y Party to enforce any of the provisions of this Agreep1ent or io. require 
compliance with any of its terms at any time while this Agreement is in force shall in no 
way affect the val,idity of this Agreement, or any part hereof, and shall not be deemed a 
waiver of the right of such Party thereafter to enforce any and each such provisions. 

22. 

23. 

24. 

25. 

26. 

27. 

Nothing contained in or done further to this Agreement shall be deemed either expressly 
or by implication to create a duty of loyalty between any counsel and anyone other than 
the client of that counsel. 

This Agreement contains the entire understanding of the Parties with respect to the 
subject matter hereof. There are no other oral understandings, terms, or conditions and 
neither Party has relied upon any representation, express or implied, not contained in this 
Agreement. . 

No change, amendment, or modification of this Agreement shall be valid or binding upon 
the Parties hereto unless such change, amendment, or modification is in writing and duly 
executed by both Parties hereto. 

The headings contained in this Agreement are for convenience and reference only and in 
no way define, describe, extend, or limit the scope or intent of this Agreement or the 
intent of any provision contained herein. 

This Agreement shall enure to the benefit of and be binding upon the respective 
successors and assigns of the Parties. 

This Agreement may be signed in counterparts and by facsimile and all counterparts 
together shall constitute the Agreement. 
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IN WI1NESS WHEREOF, the Parties have executed this Agreement as of the date first 
set forth above. 

LEGAL_l:20420450.3 

ONTARIO POWER AUTHORITY 

By: _________ _ 

Name: ________ _ 

Title:, _________ _ 

HER MAJESTY THE QUEEN IN RIGHT OF 
ONTARIO AS REPRESENTED BY THE 
MINISTER OF ENERGY 

By: _________ _ 

Name: ________ _ 

Title:, _________ _ 



Crystal Pritchard 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Ivanoff, Paul [Pivanoff@osler.com] 
Thursday, April14, 2011 7:54PM 
Michael Lyle; Susan Kennedy 
JoAnne Butler; Michael Killeavy; Deborah Langelaan; Sebastiana, Rocco 
OPA- TCE [Privileged and Confidential] 
OPA- TCE [Privileged and Confidential] 

******************************************************************** 

This e-mail message is privileged, confidential and subject to copyright. Any unauthorized 
use or disclosure is prohibited. 

Le contenu du present courriel est privilegie, confidentiel et soumis a des droits d'auteur. 
Il est interdit de l'utiliser ou dele divulguer sans autorisation. 
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Crystal Pritchard 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Mike and Susan, 

Ivanoff, Paul [Pivanoff@osler.com] 
Thursday, April14, 2011 7:54PM 
Michael Lyle; Susan Kennedy 
JoAnne Butler; Michael Killeavy; Deborah Langelaan; Sebastiane, Rocco 
OPA- TCE [Privileged and Confidential] 
v3 Common Interest Privilege Agreement, OPA 20420450_3.DOC 

Attached please find a draft Cooperation and Common Interest Privilege Agreement between the OPA and Her 
Majesty the Queen in right of Ontario as represented by the Minister of Energy. Let me know if you have any 
questions or would like to discuss. 

Regards, 

Paul 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivano'l!@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
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COOPERATION AND 

COMMON INTEREST PRIVILEGE AGREEMENT 

THiS AGREEMENT is effective as ofthe day of 2011 (the "Effective 
Date"). [NTD: Consider whether this Agreement should be backdated.] 

BETWEEN: 

ONTARIO POWER AUTHORITY 
("OPA") 

-and-

HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO AS 
REPRESENTED BY THE MINISTER OF ENERGY 
("ONTARIO") 

RECITALS: 

A. The OPA and TransCanada Energy Ltd. ("TCE") entered into the Southwest GTA Clean 
Energy Supply Contract dated as of October 9, 2009 (the "SWGTA Contract"). 

B. The OPA and Ontario have concluded that, in connection with the threatened claims and 
potential litigation by TCE relating to the SWGTA Contract, legal and factual issues 
could arise with respect to which they have common interests and joint or compatible 
defences. · 

C. The OPA and Ontario have undertaken, and will undertake, factual, legal and other 
research, and are of the opinion that it is in their best .interest to exchange infonnation, 
pool their individual work product and cooperate in a joint defence effort. 

D. 

E. 

Cooperation in such a joint defence effort will necessarily involve the exchange of 
confidential infonnation as well as infonnation which is otherwise privileged such as, 
amongst others, solicitor/client communication and/or communications made and 
materials obtained or prepared in contemplation oflitigation. 

In light of their common interest, and the fact that litigation by TCE against the OP A and 
Ontario is anticipated, OP A and Ontario wish to ·proceed cooperatively in the preparation 
of joint or. compatible defences, and by this Agreement seek to document their mutual 
intention and agreement that neither OPA nor Ontario shall suffer any waiver or loss of 
privilege as a result of disclosure to each other of their Privileged Information (as defined 
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below) or as a result of their cooperation in the preparation of positions, responses and. 
defences to the Claims (as defined below). 

AGREEMENT 

In consideration of the promises and the mutual covenants and agreements herein, the Parties 
agree as follows: 

DEFINITIONS 

1. In the foregoing Recitals and in this Agreement, the following terms have the meanings 
set forth in this Section: 

(a) "Claims" means any and all claims made or filed by TCE relating to, arising out 
of, or in connection with the SWGTA Contract, and any and all subsequent 
arbitration, mediation, or litigation that arises out of any and all such claims. 

(b) 

(c) 

(d) 

"Effective Date" means the effective date as defined above. 

· "Parties" means the OPA and Ontario and; for the purpose of giving effect to this 
Agreement, includes their legal counsel, agents, consultants, experts and affiliates. 

"Privileged Information" means information and communications, whether 
written or electronically recorded, in respect of the preparation of positions, 
responses and defences to the Claims which are or would be otherwise in law · 
privilege.d and protected from disclosure or production to Third Parties made 
between OP A (or its employees, legal counsel, agents, consultants, experts or any 
other person or entity acting on OPA's behalf) and Ontario (or its employees, 
legal counsel, agents, consultants, experts or any other person or entity acting on 
Ontario's behalf), including but not limited to: 

(i) information and communications contained in documents, memoranda, 
correspondence, drafts, notes, reports, factual summaries, transcripts; 

(ii) communications between counsel, or counsel and clients including their 
employees, consultants, board members or advisors; 

(iii) any joint or several interview of prospective witnesses, and summaries or 
reports thereof; 

(iv) any analyses, document binders, files, compilations or databases; 

(v) the sharing or exchange via any media, including but not limited to 
electronic media; 

(vi) theories, impressions, analyses, legal research, or legal opinions; 

(vii) communications to and from experts, and documentation relating to or 
setting out expert commentary and opinion; and 

LEGAL_l:20420450.3 
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(viii) any other material, communications and information which would 
otherwise be protected from disclosure to Third Parties. 

(e) "TCE" has the meaning defined in paragraph A of the Recitals . 

. (f) "Third Party" or "Third Parties" means any person or entity that is not, with 
respect to either Party, any corporation, partnership, joint venture or other legal 
entity that is a direct or indirect parent or subsidiary of such Party or that directly 
or indirectly (i) owns or controls such Party, (ii) is owned or controlled by such 
Party, or (iii) is under common ownership or control with such Party. For 
purposes of this definition, "control" shall mean the power to direct the 
management or policies of such entity, whether through the ownership of voting 
securities, by contract, or otherwise, and, without limitation, Third Party includes 
TCE, their employees, agents, ·counsel, subcontractors, consultants, experts, or 
any other person or entity acting on TCE's behalf. 

COMMON INTEREST OF THE PARTIES 

2. The Parties have a common, joint, and mutual interest in the defence of the Claims, wish 
to cooperate with each other in respect of the defence of the Claims, and due to the 
anticipated litigation with TCE, wish to share between them Privileged Information 
without risk of prejudice to or of waiver in whole or in part of their respective privileges 
and rights to hold such Privileged Information protected from disclosure. 

3. 

4. 

5. 

6. 

The Parties are under no obligation to share Privileged Information. However, from time 
to time, either Party (the "Disclosing Party") in its sole discretion may choose to share 
Privileged Information with the other Party (the "Receiving Party"). 

To the extent that exchanges of Privileged Information have been made prior to entering 
into this Agreement, it is the Parties' intention that all such exchanges be subject to the 
terms of this Agreement as if they had occurred after the Effective Date. 

The execution of this Agreement, the cooperation between the Parties in respect of the 
defences to the Claims and the exchange of Privileged Information under this Agreement, 
where the materials would otherwise be protected by law against disclosure by solicitor­
client (attorney client) privilege, litigation privilege, work product doctrine, without 
prejudice privilege, or any other applicable rule of privilege or confidentiality: 

(i) are not intended to, do not and shall not constitute a waiver in whole or in 
part in favour of any Third Party by either Party of any applicable 
privilege or other rule of protection from disclosure; and 

(ii) will not be asserted at any time by either Party as a waiver of any such 
privilege or other rule of protection from disclosure. 

Disclosure of Privileged Information by the Receiving Party to Third Parties without the 
prior written consent of counsel for the Disclosing Party is expressly prohibited, unless 
the disclosure is ordered by a court of competent jurisdiction or is otherwise required by 
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law. If disclosure of any Privileged Information is sought from a Receiving Party in any 
arbitration, litigation or other legal proceedings, the Receiving Party [from whom 
disclosure is sought] shall take all steps necessary to preserve and invoke, to the fullest 
extent possible, all applicable privileges, immunities and protections against disclosure, 
and shall immediately provide written notice of such legal proceedings to the Disclosing 
Party. The Receiving Party shall not voluntarily surrender or disclose the Privileged 
Infotmation without first providing· the Disclosing Party a reasonable opportunity to 
protect its interests before the applicable court or arbitral tribunal. 

7. All of the Privileged Information shall be preserved as confidential and privileged both 
prior to resolution of all outsta,nding Claims and thereafter, and shall not be used for any 
p).lfpose other than the stated sole purpose of cooperation in the defence_ of the Claims. 

8. Neither Party shall disclose to a Third Party the existence of this Agreement, nor its 
terms, unless both Parties consent in writing or unless compelled by order of a court or 
arbitral tribunal. 

9. The Parties acknowledge and agree that their common interest in the defence of the 
Claims and their intention that no waiver of privilege shall result from their exchange of 

. PriVIleged Information betWeen them: shall in no way-be affected or deemed to be negated 
in whole or in part by the existence now or in the future of arty adversitY between the 
Parties relating to or arising out of the SWGTA Contract, whether in connection with the 
Claims or otherwise, and that any such adversity shall not affect this Agreement. 

COOPERATION 

10. The Parties shall cooperate in respect of the defence of the Claims, including providing 
access to information, materials and employees as may be reasonably necessary from 
time to time, as the case may be, provided that each of the Parties reserves the right to 
determine what information will be shared and under what circumstances, and no 
obligation or duty to share any such information is created by this Agreement. 

WITHDRAWAL 

1-1. It is the intent of the Parties that this Agreement shall remain in effect until fmal 
resolution of the Claims, either by litigation in a fmal, · non-appealable judgment or 
arbitral award or by a fmal negotiated settlement, whichever is later. 

12. Notwithstanding the foregoing, any Party may withdraw from this Agreement by giving 
twenty (20) days advance written notice to the other Party, which 20 days is c!uculated 
beginning on the day after the notice is received by a Party. For greater certainty, 
withdrawal from this Agreement by a Party is not effective until the expiration of the 20 
days' notice period required by this provision. 

13. Any withdrawal from this Agreement shall be prospective in effect only and the 
withdrawing Party and any Privileged Information made available by or to the other Party 
prior to that Party's withdrawal shall continue to be governed by the terms of this 
Agreement whether or not the Parties are, in any respect in relation to the SWGTA 
Contract, adverse in interest. 
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14. On or before the effective date of a withdrawal from this Agreement, the withdrawing 
Party shall return to the Disclosing Party all Privileged Information received from the 
Disclosing Party. In the case of copies, with thecconsent Of the Disclosing Party, the 
Receiving Party may destroy such copies in a secure manner, and confirm in writing to 

. the Disclosing Party that rt'has-·done so.' 

WAIVER OF CONFLICT OF INTEREST 

15. The Parties agree that this Agreement and the sharing of Privileged Information between 
them shall not be used as a basis for a motion to disqualify a 'party's counsel (including 
for certainty the Party's counsel's law firm and any partner or associate thereof) after a 
Party has withdrawn from this Agreement for any reason, including without limitation, 
due to any conflict of interest which arises or becomes known to the withdrawing Party 
after the Effective Date, adversity between the Parties· or any other reason whatsoever 
based on this Agreement or the cooperation and disclosure of Privileged Information 
hereunder. 

16. The Parties confirm that there is no and shall not be deemed to be any solicitor-client 
relationship between counsel for the OPA and Ontario, nor any solicitor-client 

· relationship between · counsel for Ontario and the OPA, as a result of any 
communications, sharing of Privileged Information, cooperation or any other action taken 
in furtherance of the Parties' common interests or under and in reliance upon this 
Agreement. 

INJUNCTIVE RELIEF 

17. The Receiving Party acknowledges that disclosure of any Privileged Information to Third 
Parties in breach of this Agreement will cause the Disclosing Party to suffer irreparable 
harm for which there is no adequate legal remedy. The Parties therefore agree that 
imtnediate injunctive relief is an appropriate and necessary remedy for a breach or 
threatened or anticipated breach of this Agreement. 

NOTICE 

18. All notices and other communications between the Parties, unless otherwise specifically 
provided, shall be in writing and deemed to have been duly given when- delivered in 
person or telecopied or delivered by oveinight courier, with postage prepaid, addressed as 
follows: 

To: Ontario Power Authority 

Attention: Michael Lyle, General Counsel 
120 Adelaide Street West, Suite 1600 · 
Toronto, Ontario 
MSH 1Tl 

LEGAL _I :20420450.3 
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Tel. No.: (416) 969-6035 
Fax No.: (416) 967-1947 

-6-

E-Mail: michael.lyle@powerauthority.on.ca 

To: Her Majesty the Queen in Right of Ontario as Represented by the Minister 
of Energy 

Attention: • 

GENERAL PROVISIONS 

19. This Agreement shall be construed in accordance with the laws of the Province of 
Ontario and the Parties to this Agreement irrevocably attorn to the jurisdiction of Ontario 
with respect to any and all matters arising under this Agreement. 

20. If any of the provisions of this Agreement or portions thereof should be d~tem:llned to be 
invalid, illegal or unenforceable in any respect, the validity, legality or eriforceability of 
the remainip.g provisions shall not in any way be affected or impaired thereby. 

21. Ally failure of any Party to ent:orce any of the provisions of this Agi;eemelit or to require 
compliance with any of its terms at any time while this Agreement is in force shall in no 
way affect the validity of this Agreement, or any part hereof, and shall not be deemed ·a 
waiver of the right of such Party thereafter to enforce any and each such provisions. 

22. 

23. 

24. 

25. 

26. 

27. 

Nothing contained in or done further to this Agreement shall be deemed either expressly 
or by implication to create a duty of loyalty between any counsel and anyone other than 
the client of that counsel. 

This Agreement contains the entire understanding of the Parties with respect to the 
subject ~matter hereof. There are no other oral understandings, terms, or conditions and 
neither Party has relied upon any representation, express or implied, not contained in this 
Agreement. 

No-change, amendment, or modification of this Agreement shall be valid or binding upon 
the Parties hereto unless such change, amendment, or modification is in writing and duly 
executed by both Parties hereto. 

The headings contained in this Agreement are for convenience and reference only and in 
no way define, describe, extend, or limit the scope or intent of this Agreement or the 
intent of any provision contained herein. 

· This Agreement shall enure to the benefit of and be binding upon the respective 
successors and assigns of the Parties. 

This Agreement may be signed in counterparts and by facsimile and all counterparts 
together shall constitute the Agreement. 

LEGAL_l:20420450.3 
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IN WITNESS WHEREOF, the Parties have executed this Agreement as of the date first 
set forth above. 

LEGAL_l:20420450J 

ONTARIO POWER AUTHORITY 

By:. __________________ _ 

Name:. ________________ ___ 

Title: __________________ _ 

HER MAJESTY THE QUEEN IN RIGHT OF · 
ONTARIO AS REPRESENTED BY THE 
MINISTER OF ENERGY 

By:. __________________ __ 

Name: _______________ _ 

Title:. __________________ _ 



Crystal Pritchard 

From: Michael Lyle 
Sent: 
To: 

Thursday, April 14, 2011 8:48 PM 
'Ivanoff, Paul' 

Cc: Susan Kennedy 
Subject: RE: OPA- TCE [Privileged and Confidential] 

In l(d) we just may want to add in the brackets to our list of OPA representatives 
"directors" as our Chair is likely·to be active in strategy discussions with· the Crown. Re 
the Ministry list, I am not sure whether a Minister is considered an employee but that is 
something we should ask the Government counsel tomorrow. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
12e.Adelaide Street West, Suite 16ee 
Toronto, Ontario, MSH lTl 
Direct: 416-969-6e35 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named 
recipient(s) above and may qmtain information that is privileged, confidential and/or exempt 
from disclosure under applicable law. If you are not the intended recipient(s), any 
dissemination, distribution or copying of this e-mail message or any files transmitted with 
it is strictly prohibited. If you have received this message in error, or are not the named 
recipient(s), please notify the sender immediately and delete this e-mail message 

-----Original Message-----
From: Ivanoff, Paul [mailto:Pivanoff@osler.com] 
Sent: April 14,·2e11.7:54 PM 
To: Michael Lyle; Susan Kennedy 
Cc: JoAnne Butler; Mi~hael Killeavy; Deborah Langelaan; Sebastiana, Rocco 
Subject: OPA - TCE [Privileged and Confidential] 

******************************************************************** 

This e-mail message is privileged, confidential and subject to copyright. Any unauthorized 
use or disclosure is prohibited. 

Le contenu du present courriel est privilegie, confidentiel et soumis a des droits d'auteur. 
Il est interdit de l'utiliser ou dele divulguer sans autorisation. 

******************************************************************** 
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Crystal Pritchard 

From: JoAnne Butier 
Sent: Friday, April15, 2011 7:47AM 
To: Susan Kennedy . 
Cc: Michael Killeavy; Deborah Langelaan; Kristin Jenkins; Brett Baker; Michael Lyle; Colin 

Andersen; Amir Shalaby 
Subject: Re: Arbitration Slides 

Great comments, Susan and exactly the type of context we will be needing to provide later to the Gov. BTW, 1. do not 
plan on leaving anything with anyone. Only for discussion purposes. 

JCB 

From: Susan Kennedy 
Sent: Friday, April 15, 2011 07:42AM 
To: JoAnne Butler · 
Cc: Michael Killeavy; Deborah Langelaan; Kristin Jenkins; Brett Baker; Michael Lyle; Colin Andersen; Amir Shalaby 
Subject: RE: Arbitration Slides 

Privileged and Confidential (Solicitor and Client Privilege) 

This email contains privileged legal advice and should not be forwarded to parties outside of OPA. Please limit 
internal circulation to "need to know" only . 

. Assuming the plan is to give the slides to, and leave the slides with, the Government, you may [for the purpose of 
clarity/written record for their future reference] want to consider including some clarifying caveats (maybe footnote or 
endnote style, so you don't clutter up the slide). 

For example, clarify that the comparison slide between Arbitration and Litigation is based on the assumption of essentially 
similar scope for both proceedings and/or on the assumption that "favorable" [or perhaps "acceptable"] terms of arbitration 
were agreed between the parties. 

To illustrate what I'm worrying about someone looking at the first slide without context might interpret the line item 
"Favorable Terms of Reference" to mean "you will get favorable terms of reference with an arbitration and you won't with a 
litigation". It will be easy to lose the subtlety (which I appreciate we are trying to address in the next slide) that you can 
agree to scope the terms of reference with an arbitration but would/might only want to proceed with arbitration if you were, 
in fact, able to agree to favorable/acceptable terms of reference. 

Other subtleties, perhaps worth noting: 

• re "Private Proposal", as. MK pointed out yesterday, private doesn't absolutely guarantee private forever, as there 
is a possibility for appeal- which is to a court and if you get into an appeal process, what was private in the 
arbitration will [likely] become a matter of public record in the appeal. 

• Re "Government not part of process"- there is the possibility of separate litigation against Government 
(Arbitration does not technically preclude TCE from suing them in tort- whether, as a practical matter, they would 
in fact do so if we were arbitrating is difficult to predict). Also an MK catch from yesterday. 

Slide 2, "Avoid Optics of 'Money for Nothing"- think it needs to be an "N" in the Arbitration column (this is consistent with 
what we are saying on Slide 3 in the second line under "Cons"). 

Susan H. Kennedy 
Director. Corporate/Commercial Law Group 

From: JoAnne Butler 
Sent: April14, 2011 5:26 PM 
To: Mkhael Killeavy; Deborah Langelaan; Kristin Jenkins; Brett Baker; Susan Kennedy; Michael Lyle; Colin Andersen; 
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Amir Shalaby 
Subject: Fw: Arbitration Slides 

Fyi. Very rough draft from earlier meeting. We can noodle on it tonight and discuss at our morning meeting. 

MK, if you think that there is value sending_ to Rocco/Paul then please do so. 

JCB 

From: Manuela Moellenkamp 
Sent: Thursday, April 14, 2011 04:01 PM 
To: JoAnne Butler 
Subject: Arbitration Slides 

Here you go. I'm going to stick around until4:30 in case you need me to make changes or add other slides. 

Manuela Moellenkamp 
Executive Assistant to JoAnne Butler, Vice Presiden~ Electricity Resources 
Ontario Power Authority 
120 Adelaide Street Wes~ Suite 1600 
Toronto, ON MSH 1T1 
Tel: 416-969-6015 
Fax: 416-969-0071 
manuela.moellenkamp@powerauthority.on.ca 

.J] . •··· 
Please consider your ~nvironmental responsibility before printing this email. 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain 
information that is privileged, confidential and/or exempt from disclosure under applicable Jaw. If you are not the intended 
recipient(s), any dissemination, distribution or copying of this e-mail message or any files transmitted with it is strictly 
prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender 
immediately and delete this e-mail message. 
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Crystal Pritchard 

From: 
Sent: 
To: 

Michael Lyle 
Friday, April15, 2011 8:58AM 
Robert Godhue 

Subject: 
Attachments: 

FW: OPA- TCE [Privileged and Confidential] 
OPA- TCE [Privileged and Confidential] 

Can you make 8 copies of the attached document for this afternoon's meeting? 

Michael Lyle 
General Counsel and Vice President 
·Legal, Aboriginal & Regulatory Affairs 
Ontari.o Power Authority 
128 Adelaide Street West, Suite 1688 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6835 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted· with it are intended only for the named 
recipient(s) above and may contain information that is privileged, confidential and/or exempt 
from disclosure under applicable law. If you are not the intended recipient(s), any 
dissemination, distribution or copying of this e-mail message or any files transmitted with 
it is strictly prohibited. If you have received this message in error, or are not the named 
recipient(s), please notify the sender immediately and delete this e-mail message 

-----Original Message-----
From: Ivanoff, Paul [mailto:Pivanoff@osler.com] 
Sent: April 14, 2811 7:54 PM 
To: Michael Lyle; Susan Kennedy 
Cc: JoAnne Butler; Michael Killeavy; Deborah Langelaan; Sebastiana, Rocco 
Subject: OPA - TCE [Privileged and Confidential] 

******************************************************************** 

This e-mail message is privileged, confidential and subject to copyright. Any unauthorized 
use or disclosure is prohibited. 

Le contenu du present courriel est privilegie, confidentiel et soumis a des droits d'auteur. 
Il est interdit de l'utiliser ou dele divulguer sans autorisation. 

******************************************************************** 
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Crystal Pritchard 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Mike and Susan, 

Ivanoff, Paul [Pivanoff@osler.com] 
Thursday, April14, 2011 7:54PM 
Michael Lyle; Susan Kennedy 
JoAnne Butler; Michael Killeavy; Deborah Langelaan; Sebastiane, Rocco 
OPA- TCE [Privileged and Confidential] · 
v3 Common Interest Privilege Agreement, OPA 20420450_3.DOC 

Attached please find a draft Cooperation and Common Interest Privilege Agreement between the OPA and Her 
Majesty the Queen in right of Ontario as represented by the Minister of Energy. Let me know if you have any 
questions or would like to discuss. ' 

Regards, 

Paul 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@oster.com 

Osier, Hoskin & Harcourt LLP. 
Box 50. 1 First Canadian Place 
~aria, Canada M5X 1 B8 
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COOPEAATION AND .. 

COMMON INTEREST PRIVILEGJj~AGimEMENT 

THIS AGREEMENT is effective as of the day of ,2011 (the "Effective 
Date"). [NTD: Consider whether this Agreement should be backdated.] · 

BETWEEN: 

RECITALS: 

ONTARIO POWER AUTHORITY 
("OPA") 

~and-

HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO AS 
REPRESENTED BY THE MINISTER OF ENERGY 

. ("ONTARIO") 

A. The OPA and TransCanada Energy Ltd. ("TCE") entered into the Southwest GTA Clean 
Energy Supply Contract dated as of October 9, 2009 (the "SWGTA Contract"). 

B. The OPA and Ontario have concluded that, in connection with the threatened claims and 
potential litigation by TCE relating to the SWGTA Contract, legal and factual issues 
could arise with respect to which they have cormnon ·interests and joint or compatible 
defences. 

C. The OPA and Ontario have undertaken, .and will undertake, factual, legal and other 
research, and are of the opinion that it ·is· in their best interest to ·exchange -information, 
pool their individual work product and cooperate in a joint defence effort. 

D. Cooperation in such a joint defence effort will necessarily involve the exchange of 
confidential information as well as information which is otherwise privileged such as, 
amongst others, solicitor/client communication and/or cormnunications made and 
materials obtained or prepared in contemplation of litigation. 

E. In light of their cormnon interest, and the fact that litigation by TCE against the OPA and 
Ontario is anticipated, OP A and Ontario wish to proce;ed cooperatively in the preparation 
of joint or compatible defences, and by this Agreement seek to document their mutual 
intention and agieement that neither OPA nor Ontario shall suffer any waiver or loss of 
privilege as a result of disclosure to each other of their Privileged Information (as defmed 

LEGAL_1:20420450.3 
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below) or as a result of their cooperation in the preparation of positions, responses and 
defences to the Claims (as defined below). 

AGREEMENT 

In consideration of the promises and the mutual covenants and agreements herein, the Parties 
agree as follows: · 

DEFINITIONS 

1. In the foregoing Recitals and in this Agreement, the following terms have the meanings 
set forth in this Section: 

(a) "Claims" means any ·and all claims made or filed by TCE relating to, arising out 
of, or in connection with the SWGTA Contract, and any and all subsequent 
arbitration, mediation, or litigation that arises out of any and all such claims. 

(b) 

(c) 

(d) 

"Effective Date" means the effective date as defined above. 

"Parties" means the OP A and Ontario and, for the purpose of giving effect to this 
Agreement, includes their legal counsel, agents, consultants, experts and affiliates. 

"Privileged Information" means information and communications, whether 
written or electronically recorded, in respect of the preparation of positions, 
responses and defences to the Claims which are or would be otherwise in law 
privileged and protected from disclosure or production to Third Parties made 
between OP A (or its employees, legal counsel, agents, consultants, experts or any 
other person or entity acting cin OPA's behalf) and Ontario (or its employees, 
legal counsel, agents, consultants, experts or any other person or entity acting on 
Ontario's behalf), including but not limited to: 

(i) information and communications contained in documents, memoranda, 
correspondence, drafts, notes, reports, factual summaries, transcripts; 

(ii) communications between counsel, or counsel and clients including their 
employees, consultants, board members or advisors; 

(iii) any joint or several interview of prospective witnesses, and summaries or 
reports thereof; 

(iv) any analyses, document binders, files, compilations or databases; 

(v) the sharing or exchange via any media, including but not limited to 
electronic media; 

(vi) theories, impressions, analyses, legal research, or legal opinions; 

(vii) communications to and from experts, and documentation relating to or 
setting out expert commentary and opinion; and 

LEGAL_J:20420450.3 
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(viii) · · any • other . material, commuhic:ations: and·-: infonnation ·which would 
·· ., . otherwise be protected from disciosure to Third P!!jii¢s .. -,< ,_.,. .., 

J•ifcw• has the Ine~ng d~flned in p;u.ag~;aph A'of th~ k~dita)s, ·_ 
. ' ' -· - ' -- --,-· . -- . . .• ~ . 

• • •• 7.· •••• - •• - _. __ , "·--~-;_: •• _:-, _- ___ \;i!:Y.- _. _l'oc' ;_{_·· ,_<:!;_·~<--··_.-1-f;l~ ~-- __ ,,. . . 

"Third_. Partt: p~ '.:Thir;d,. Parti_es;: ,me,an.~ any, person. 9I-~pt~ty that is. not, with 
respeqt to.,either Rarty, any.<;orpoJatioJ1, pfllip.er$l,lip, jpintve11tur~ pr qtller legal 
entity that is a <\ir~ct or indirect Parent or subsid\azy ofsuc:h Party' or, thai directly 
or indirectly (i) owns or controls such Party, (ii) is owiied or controlled by such 
Party;. o:r (iii) is under commo!l O'Nllership.,or• con.trolwitl). such.P!¢}'. For 
purposes of this definition, "cqntrol" shall . mean:- tpe , pqwer to direct the 
man!lgement or policies of such entitY; whether through the O'N!lership. of voting 
securities, by contract, or otherwise, and, without limitation, Third Party includes 
TCE, their employees, agents;' counsel, subcontractors, consultants, experts, or 
any other person or entity acting on TCE's behalf .. 

COMMON INTEREST OF THE PARTIES 

2. 

6. 

The Parties have a common, joint, and mutual interest in the defence of the Claims, wish 
to cooperate . with each other in r6spect of the defence of the Claims; and due to the 
anticipated litigation with TCE, wish to share 'betWeen them Privileged Infonnation 
without risk of prejudice to or of waiver in whole or hi part of their respective privileges 
and rights to hold such Privileged Illfonnation protected from disclosure. 

The Parties are under no obligation to share Privileged Infonnation. However, fro\n time 
to time, either Party (the "Disclosing Party") in its sole discretiorr may choose to share 
Privileged Irifonnation with the other Party (the "Receiving Party"). 

To the extent that exchanges of Privileged Infonnation have been made prior to.entering 
into this Ag~;eement, it is the Parties' intention that all such exchanges be subject to the 
tenns of this Ag~;eement as if they had occurred after the Effective Date. 

The execution of this Agreement, the cooperation between the Parties in respect of the 
defences to the Claims and the exchange of Privileged Infonnation under this Agreement, 
where the materials would otherwise be protected by law against disclosure by solicitor­
client (attorney client) privilege, litigation privilege, work product doctrine; · without 
prejudice privilege, or any other applicable rule of privilege or confidentiality: 

(i) are not intended to, do not and shall not constitute a waiver in whole or in 
part in favour of any Third Party by• either Party of any applicable 
privilege or other rule of protection from disclosure; and· 

(ii) will not be asserted at any time by either Party as a waiver of any such 
privilege or other rule of protection from disclosure. 

Disclosure of Privileged Infonnation by the Receiving Party to Third Parties without the 
prior written consent of counsel for the Disclosing Party is expressly prohibited, unless 
the disclosure is ordered by a court of competent jurisdiction or is otherwise required by 

LEGAL_l:20420450.3 
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law. If disclosure of any Privileged Information is sought from a Receiving Party in any 
arbitration, litigation or other legal proceedings, the Receiving Party [from whom 
disclosure is sought] shall take all steps necessary to preserve and invoke, to the fullest 
extent possible, all applicable privileges, immunities artd protections against disclosure, 
and shall immediately provide written notice of such legal proceedings to the Disclosing 
Party. Tile Receiving Party shall not voluntarily surrender or disclose the Privileged 

. · Information. without first providing the Disclosing Party a reasonable opportunity to 

.. protect its 'interests.before the applicable court or arbitral tribunal. 
- :- •- '' . '; . . . ' . . . ._ . . . 

7. All of the Privileged Information shall be preserved as confidential and privileged both 
prior to resolution of all outstimding Claims and thereafter, and shall not be used for any 
purpose other than the stated sole purpose of cooperation in the defence of the Claims. 

8. Neither Party shall disclose to a Third Party the ·existence of this Agreement, nor its 
terms, unless both Parties consent in writing or unless compelled by order of a court or 
arbitral tribunal. 

9. The Parties acknowledge and agree that their common interest in the defence of the 
Claims and their intention that no waiver of privilege shall result from their exchange of 
Pnvlleged hifoi:mation oe!Ween them slillll in rio way be affected or deemed to be negated 
in whole or in part by the existence now or in the future of any adversity between the 
Parties relating to or arising out of the SWGTA Contract, whether in connection with the 
Claims or otherwise, and that any such adversity shall not affect this Agreement. 

COOPERATION 

10. The Parties shall cooperate in respect of the defence of the Claims, including providing 
access to information, materials and employees as may be reasonably necessary from 
time to time, as the case may be, provided that each of the Parties reserves the right to 
determine what information will be shared and under what circumstances, and no 
obligation or duty to share any such information is created by this Agreement. 

WITHDRAWAL 

11. It is the intent of the Parties that this Agreement shall remain in effect until final 
resolution of the Claims, either by litigation in a final, non-appealable judgment or 
arbitral award or by a final negotiated settlement, whichever is later. 

12. Notwithstanding the foregoing, any Party may withdraw from this Agreement by giving 
twenty (20) days advance written notice to the other Party, which 20 days is calculated 
beginning on the day after the notice is received by a Party. For greater certainty, 
withdrawal from this Agreement by a Party is not effective until the expiration of the 20 
days' notice period required by this provision. 

13. Any withdrawal from this Agreement shall be prospective in effect only and the 
withdrawing Party and any Privileged Information made available by or to the other Party 
prior to that Party's withdrawal shall continue to be governed by the terms of this 
Agreement whether or not the Parties are, in any respect in relation to the· SWGTA 
Contract, adverse in interest. 

LEGAL_l:20420450.3 
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14. On or before the effective date of a withdrawal from this Agreement, the withdrawing 
Party shall retuni to the Disclosing Party all Privileged Information received from the 
Disclosing Party. In the case of copies; with the coil~eilt of the Disclosing Party, the 
Receiving Party may destroy such copies in a secure manner, and confirm in writing to 
the Disclosing PartY that it has done so. · 

WAIVER OF CONFLICT OF INTEREST 

15. The Parties agree that this Agreement and the sharing of Privileged Information between 
them shall not be used as a basis for a motion to disqualify a· Party's counsel (including 
for certainty the Party's counsel's law firm and any partner or associate thereof) after a 
Party has withdrawn from this Agreement for any reason, including without limitation, 
due to any conflict of interest which arises or becomes known to the withdrawing Party 
after the Effective Date, adversity between the Parties or any other reason whatsoever 
based on this Agreement or the cooperation and disclosure of Privileged Information 
hereunder. 

16. The Parties confirm that there is no and shall not be deemed to be any solicitor-client 
relationship between counsel for the OPA and Ontario, nor any solicitor-client 
relationship between counsel for Ontario and the OP A, as a result of any 
conll:nunications, sharing of Privileged Information, cooperation or any other action taken 
in furtherance of the Parties' common interests or under and in reliance upon this 
Agreement. 

INJUNCTIVE RELIEF 

17. The Receiving Party acknowledges that disclosure of any Privileged Information to Third 
Parties in breach of this Agreement will cause the Disclosing Party to suffer irreparable 
harm for which there is no adequate legal remedy. · The Parties therefore agree that 
immediate injunctive relief is an appropriate and necessary remedy for a· breach or 
threatened or anticipated breach of this Agreement. 

NOTICE 

18. All notices and other communications between the Parties, unless otherwise specifically 
provided, shall be in writing and deemed to have been duly given when delivered in 
person or telecopied or delivered by overnight courier, with postage prepaid, addressed as 
follows: · 

To: Ontario Power Authority 

Attention: Michael Lyle, General Counsel 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
M5H ITI 
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Tel. No.: (416) 969~6035 
Fax No.: (416) 967-1947 
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E-Mail: michael.lyle@powerauthority.on.ca 

To: Her Majesty the Queen in Right of Ontario as Represented by the Minister 
of Energy 

Attention: • 

GENERAL PROVISIONS 

19. This Agreement shall be cotistrued in accordance with the laws of the Province of 
Ontario and the Parties to this Agreement irrevocably attorn to the jurisdiction of Ontario 
with respect to any and all matters arising under this Agreement. 

20. If any of the provisions of this Agreement or portions thereof should be determined to be 
invalid, illegal or unenforceable in any respect, the validity, legality or enforceability of 
the remaining provisions shall not in any way be affected or impaired thereby. 
·•· --;-··· ·;.· •· --·· · · •· 'c""' • • - " • •- • · ·-••o~ ,r·· · ·•·····"<-• • ·• ,. •'-

21. Any failure of any Party to enforce any of the provisions of this Agreement or to require 

22. 

23. 

24. 

25. 

26. 

27. 

compliance with any of its terms at any time while this Agreement is in force shall in no 
yvay affect the v!)!j!lity of this Agreement, or any part }lereof, and shall not be deemed a 
willver of the right of such Party thereafter to enforce any and each such provisions. 

Nothing contained in or done further to this Agreement shall be deemed either expressly 
or by implication to create a duty of loyalty between any counsel and anyone other than 
the client of that counsel. 

This Agreement contains the entire understanding of the Parties with respect to the 
subject matter hereof. There are no other oral understandings, terms, or conditions and 
neither Party has relied upon any representation, express or implied, not contained in this 
Agreement. 

No change, amendment, or modification of this Agreement shall be valid or binding upon 
the Parties hereto unless such change, amendment, or modification is in writing and duly 
executed by both Parties hereto. 

The headings contained in this Agreement are for convenience and reference only and in 
no way define, describe, extend, or limit the scope or intent of this Agreement or the 
intent of any provision contained herein. 

This Agreement shall enure to the benefit of and be binding upon the respective 
successors and assigns of the Parties. 

This Agreement may be signed in counterparts and by facsimile and all counterparts 
together shall constitute the Agreement. 

LEGAL_l:20420450.3 
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IN WITNESS WHEREOF, the Parties have executed this Agreement as of the date first 
set forth above. 

LEGAL_l:20420450J 

ONTARIO POWER AUTHORITY 

By:_~--------

Name: ________ _ 

Title: _________ _ 

HER MAJESTY THE QUEEN IN RIGHT OF 
ONTARIO AS REPRESENTED BY THE 
MINISTER OF ENERGY 

By: _________ _ 

Name: ________ _ 

Title:. _________ _ 



Crystal Pritchard 

from: 
Sent: 
To: 

Ivanoff, Paul [Pivanoff@osler.com] 
Friday, April15, 2011 2:45PM 
Michael Lyle; Deborah Langelaan 

Cc: 
Subject: 

Michael Killeavy; Susan Kennedy; Sebastiane, Rocco 
FW: OPA- TCE [Privileged and Confidential] 

Attachments: Letter to Alex Pourbaix (OPA letterhead) April15, 2011 20455701_1.doc 

Mike and Deb, 

Attached is the draft letter to Alex Pourbaix. (Sorry for not putting you on the original circulation list.) 

Paul 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

· Osier, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 

n·"·~·~,~ 

From: Ivanoff, Paul 
Sent: Friday, April 1S, 2011 2:30 PM 
To: 'Michael Killeavy'; Susan Kennedy 
Cc: Sebastiane, Rocco 
Subject: OPA - TCE [Privileged and Confidential] 

Further to our meetings this morning, attached please find a draft letter to Alex Pourbaix regarding mediation 
and arbitration. 

Regards, 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osier, Hoskin & Harcourt LLP. 
Box 50, 1 First Canadian Place 
Toronto, Ontario, Canada MSX 1 B8 
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copyright. Any unauthorized use or disclosure is prohibited. 
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de le divulguer sans autorisation. 
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[ONTARIO POWER AUTHORITY LETTERHEAD] 

April 15, 2011 

SENT BY FACSIMILE AND EMAIL 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Mr. Alex Pourbaix 
President, Energy and Oil Pipelines 
TransCanada Energy Limited 
450- 1 Street, SW 
Calgary, Alberta 
T2P 5Hl 

Dear Alex: 

Southwest GTA Clean Energy Supply Contract (the "Contract") between TransCanada 
Energy Ltd. ("TCE") and Ontario Power Authority (the "OPA") dated October 9, 2009 

In your email of April 13, 2011, you questioned the merit of the parties entering into a mediation 
process. I can assure you that the OPA's proposal to mediate was made in good faith and in an 
effort to work together with TCE to negotiate the definitive form of an agreement in respect of 
the development of a power generation project in the Cambridge area.· 

As you know, the parties entered into an MOU dated December 21, 2010, in which the parties 
identified that they were working together co-operatively to identify other generation projects 
that meet Ontario's electricity system needs. The MOU contains obligations requiring both TCE 
and the OP A to engage in good faith negotiations. 

The OP A's request that the parties continue their negotiations in a mediated process is consistent 
with the parties' obligations under the MOU respecting good faith negotiations. A mediated 
process would allow the parties to advance negotiations on certain key issues including those 
respecting CAPEX estimates and TCE's alleged damages. TCE's rejection of the OPA's 
proposal to continue negotiations in a mediated process forecloses the parties from receiving the 
benefits of third party facilitation and is not consistent with TCE's obligations under the MOU. 
These obligations continue through to June 30, 2011. 

The OPA is hopeful that, on reflection, you will recognize the benefits of participating in 
negotiations with the assistance of a mediator. We believe that TCE should take all steps 
necessary to comply with its obligations relating to good faith negotiations and reconsider its 
position respecting mediation. We continue to be prepared to proceed promptly with a mediation 
to further the negotiations and we reiterate our request to you in that regard. 

As you know, the Contract provides that any matter in issue between the parties as to their rights 
under the Contract may be decided by arbitration in accordance with Section 16.2 of the 
Contract. If you are not prepared to continue negotiations in a mediated process, the OP A 
requests that the parties meet to discuss an arbitration of the dispute between the parties and 
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terms of reference of an arbitration. In that case, we would ask you to have your legal counsel 
contact ours. 

May we please hear from you at your earliest opportunity. 

Sincerely, 

ONTARIO POWER AUTHORITY 

Per: 
Name: Colin Andersen 
Title: Chief Executive Officer 

LEGAL_I:204SS701.1 



Crystal Pritchard . 

From: 
Sent: 
To: 

JoAnne Butler 
Friday, April15, 2011 2:50PM 
Irene Mauricette 

Cc: Colin Andersen; Amir Shaiaby; Brett Baker; Michael Killeavy; Deborah Langelaan; Susan 
Kenn~dy; Michael Lyle; Kristin Jenkins; Manuela Moellenkamp; 'jim_hinds@irish-line.com'; 
'Dunnmg, Rebecca (MEl)' 

Subject:· RE: Monday Morning Phone Call re. TCE 

That's fine ... just let the MO know ... thanks .. 

JCB 

JoAnne C. Butler 
Vice President, Electricity Resources 
Ontario Power Authority 

120 Adelaide Street West, Suite 1600 
Toronto, Ontario M5H 1T1 

416·969·6005 Tel. 
416-969-6071 Fax. 
joanne.butler@powerauthority.on.ca 

From: Irene Mauricette 
Sent: Viernes, 15 de Abril de 2011 02:49 p.m. 
To: JoAnne Butler 
Cc: Colin Andersen; Amir Shalaby; Brett Baker; Michael Killeavy; Deborah Langelaan; Susan Kennedy; Michael Lyle; 
Kristin Jenkins; Manuela Moellenkamp; 'jim_hinds@irish-line.com'; 'Dunning, Rebecca (MEI)' 
Subject: RE: Monday Morning Phone Call re. TCE 

OK- but call needs to be at 8 AM as Colin speaks at Canada Forum at 9 

From: JoAnne Butler 
Sent: April 15, 2011 2:40 PM 
To: Irene Mauricette 
Cc: Colin Andersen; Amir Shalaby; Brett Baker; Michael Killeavy; Deborah Langelaan; Susan Kennedy; Michael Lyle; 
Kristin Jenkins; Manuela Moellenkamp 
Subject: Monday Morning Phone Call re. TCE 

Irene, 

Can you please set up a call on Monday morning with the above group and also include Craig, Deputy Minister Lindsay. 
Sean Mullin and Jim Hinds. I just spoke with Craig and he suggested at 8:30AM. We will be reviewing the letter that our 
legal counsels are working on and that should be completed by the end of the day. Mike and Michael, can you please 
invite external counsel as you deem appropriate? 

Also maybe you could book the Boardroom or a larger room on 18 for all of us to meet there? Thanks ... 

JCB 

JoAnne C. Butler 
Vice President, Electricity Resources 
Ontario Power Authority 

120 Adelaide Street West, Suite 1600 
Toronto, Ontario MSH 1T1 
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416·969-6005 Tel. 
416·969-6071 Fax. 
joanne.butler@powerauthority.on.ca 
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Crystal Pritchard 

From: 
Sent: 
To: 
Subje~t: 
Attachments: -

Michael Lyle 
Friday, April15, 2011 2:50 PM . _ . . . _ 
Susan Kennedy; Michael Killeavy; Deborah L~uigelaari .' 
FW: OPA- TCE [Privileged and Confidential] 
Letter to Alex Pourbaix (OPA letterhead) 'Apri115; 201120455701_1-doc' 

.. --,._·: :~ 

r:-· \ 

Can we get together in my office in the next 5 minutes to briefly go over Paul's letter? My proposal would be land with 
Paul and then quickly loop JoAnne and Kristin in before sending to Colin. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 · 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 

From: Ivanoff, Paul [mailto:Plvanoff@osler.com] 
Sent: April 15, 2011 2:45 PM 
To: Michael Lyle; Deborah Langelaan 
Cc: Michael Killeavy; Susan Kennedy; Sebastiana, Rocco 
Subject: FW: OPA- TCE [Privileged and Confidential] 

Mike and Deb, 

Attached is the draft letter to Alex Pourbaix. (Sorry for not putting you on the original circulation list.) 

Paul 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

·Osier, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place n· ~ .. , ·~ ,. 
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From: Ivanoff, Paul 
Sent: Friday, AprillS, 2011 2:30 PM 
To: 'Michael Killeavy'; Susan Kennedy 
Cc: Sebastiane, Rocco 
Subject: OPA - TCE [Privileged and Confidential] 

Further to our meetings this morning, attached please find a draft letter to Alex Pourbaix regarding mediation 
and arbitration. 

Regards, 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osier, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
E:Jario, Canada M5X 188 

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privileQie. confidentiel et. 
soumis a des droits d'auteur. II est interdit de l'utiliser au 
de le divulguer sans autorisation. 

_._ ........ _ .. -...... **·---·····---
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[ONTARIO POWER AUTHORITY LETTERHEAD] . 

AprillS, 2011 

SENT BY FACSIMILE AND EMAIL 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Mr. Alex Pourbaix 
President, Energy and Oil Pipelines 
TransCanada Energy Limited 
450- 1 Street, SW 
Calgary, Alberta 
T2P 5H1 

Dear Alex: 

Southwest GTA Clean Energy Supply Contract (the "Contract") between TransCanada 
Energy Ltd. ("TCE") and Ontario Power Authority (the "OPA") dated October 9, 2009 

In your email of April 13, 2011, you questioned the merit of the parties entering into a mediation 
process. I can assure you that the OPA's proposal to mediate was made in good faith and in an 
effort to work together with TCE to negotiate the 'definitive form of an agreement in respect of 
the development of a power generation project in the Cambridge area. 

As you know, the parties entered into an IVi:OU dated December 21, 2010, in which the parties 
identified that they were working together co-operatively to identify other generation projects· 
that meet Ontario's electricity system needs. The MOU contains obligations requiring both TCE 
and the OPA to e.11gage in good faith negotiations. 

The OPA's request that the parties continue their negotiations in a mediated process is consistent 
with the parties' obligations under the MOU respecting good faith negotiations. A mediated 
process would allow the parties to advance negotiations on certain. key issues including those 
respecting CAPEX estimates and TCE's alleged damages. TCE's rejection of the OPA's 
proposal to continue negotiations in a mediated process forecloses the parties from receiving the 
benefits of third party facilitation and is not consistent with TCE's obligations under the MOU. 
These obligations continue through to June 30, 2011. 

The OPA is hopeful that, on reflection, you will recognize the benefits of participating in 
negotiations with the assistance of a mediator. We believe that TCE should take all steps 
necessary to comply with its obligations relating to good faith negotiations and reconsider its 
position respecting mediation. We continue to be prepared to proceed promptly with a mediation 
to further the negotiations and we reiterate our request to you in that regard. 

As you know, the Contract provides that any matter in issue between the parties as to their rights 
under the Contract may be decided by arbitration in accordance with Section 16.2 of the 
Contract. If you are not prepared to continue negotiations in a mediated process, the OP A 
requests that the parties meet to discuss an arbitration of the dispute between the parties and 

LEGAL_1:20455701.1 



-2-

terms of reference of an arbitration. In that case, we would ask you to have your legal counsel 
contact ours. 

May we please hear from you at your earliest opportunity. 

Sincerely, 

ONTARIO POWER AUTHORITY 

Per: 
Name: Colin Andersen 
Title: Chief Executive Officer 

LEGAL_I:20455701.1 



Crystal Pritchard· 

From: Michael Lyle 
Sent: Friday, Apri115, 2011 2:59 PM .. . 

Michael Killeavy; Susan Kennedy; Deborah· Langelaan 
Re: OPA- TCE [Privileged and Confidential] · 

To: 
Subject: 

Is Deb able to speak for you as we only have about 20minutes to turn this a.round? 

. From: Michael Killeavy 
Sent: Friday, April 15, 2011 02:56 PM 
To: Michael Lyle; Susan Kennedy; Deborah Langelaan 
Subject: Re: OPA - TCE [Privileged and Confidential] 

I can't. I'm tied up on another matter. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeaw@powerauthority.on.ca 

From: Michael Lyle 
Sent: Friday, April 15, 2011 02:50 PM 
To: Susan Kennedy; Michael Killeavy; Deborah Langelaan 
Subject: FW: OPA - TCE [Privileged and Confidential] 

Can we get together in my office in the next 5 minutes to briefly go over Paul's letter? My proposal would be land with 
Paul and then quickly loop JoAnne and Krist.in in before sending to Colin. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax:. 416.969.6383 
Email: michael.lyle@powerauthoritv.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intendecf recipient(s), any dissemination, distribution or yopying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 
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From: Ivanoff, Paul [mailto:Pivanoff@osler.coml 
Sent: April 15, 2011 2:45 PM 
To: Michael Lyle; Deborah Langelaan 
Cc: Michael Killeavy; Susan Kennedy; Sebastiane, Rocco 
Subject: F'W: OPA - TCE [Privileged and Confidential] 

Mike and Deb, 

Attached is the draft letter to Alex Pourbaix. (Sorry for not putting you on the original circulation list.) 

Paul 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osier, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 

~ario, Canada M5X 1 B8 

From: Ivanoff, Paul 
Sent: Friday, April15, 2011 2:30 PM 
To: 'Michael Killeavy'; Susan Kennedy 
Cc: Sebastiane, Rocco 
Subject: OPA - TCE [Privileged and Confidential] 

Further to our meetings this morning, attached please fmd a draft letter to Alex Pourbaix regarding mediation 
and arbitration. 

Regards, 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

· Osier, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 

o·-·~,~ 
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This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privilegie, confidentiel et 
soumis a des droits d'auteur. II est interdit de l'utiliser ou 
de le divulguer sans autorisation. 
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Crystal Pritchard 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Mike and Susan, 

Ivanoff, Paul [Pivanoff@osler.com] 
Friday, April15, 2011 3:22PM 
Michael Lyle; Susan Kennedy 
Sebastiane, Rocco 
OPA- TCE [Privileged and Confidential] 
20455701_2.doc 

Attached is a second draft of the letter to Alex Pourbaix regarding mediation and arbitration. 

Regards, 

Paul 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler .. com 

Osier, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place []'·· ~, .. ~ "" 

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privih3gi9:, confidentiel et 
soumis a des droits d'auteur. II est interdit de l'utiliser au 
de le divulguer sans autorisation. 
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[ONTARIO POWER AUTHORITY LETTERHEAD] 

April15, 2011 

SENT BY FACSIMILE AND EMAIL 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Mr. Alex Pourbaix 
President, Energy and Oil Pipelines 
TransCanada Energy Limited 
450- 1 Street, SW 
Calgary, Alberta 
T2P 5H1 

Dear Alex: 

Southwest GTA Clean Energy Supply Contract (the "Contract") between TransCanada 
Energy Ltd. ("TCE") and Ontario Power Authority (the "OPA") dated October 9, 2009 

In your email of April13, 2011, you questioned the merit of the parties entering into a mediation 
process. I can assure you that the OPA's proposal to mediate was made in good faith and in an 
effort to work together with TCE to negotiate the definitive form of an agreement in respect of 
the development of a power generation project in the Cambridge area. 

A mediated process would allow the parties to advance negotiations on certain key issues 
including those respecting CAPEX estimates and TCE's alleged damages. It would also permit a 
process whereby TCE could provide information that it considers commercially sensitive to a 
mediator (and any expert engaged by the mediator) who could then maintain confidentiality of 
such information from the OPA while facilitating further discussions between the parties. TCE's 
rejection of the OPA's proposal to continue negotiations in a mediated process forecloses the 
parties from receiving the benefits of third party facilitation. 

The OP A is hopeful that, on reflection, you will recognize the benefits of participating in 
negotiations with the assistance of a mediator. We believe that TCE should take all steps 
necessary to comply with its obligations relating to good faith negotiations and reconsider its 
position respecting mediation. We continue to be prepared to proceed promptly with a mediation 
to further the negotiations and we reiterate our request to you in that regard. 

As you know, the Contract provides that any matter in issue between the parties as to their rights 
under the Contract may be decided by arbitration in accordance with Section 16.2 of the 
Contract. If you are not prepared to continue negotiations in a mediated process, the OPA 
requests that the parties meet to discuss an arbitration of the dispute between the parties and 
terms of reference of an arbitration. In that case, we would ask you to have your legal counsel 
contact ours. 

May we please hear from you at your earliest opportunity. 

LEGAL_! :20455701.2 
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Sincerely, 

ONTARIO POWER AUTHORITY 

Per: 
Name:· Colin Andersen 
Title: Chief Executive Officer 

LEGAL_I:204SS701.2 



Crystal Pritchard 

From: Michael Lyle 
Sent: Friday, April 15, 2011 3:31 PM 
To: 
Cc: 
Subject: 

Colin Andersen; JoAnne Butler; Kristin Jenkins; Brett Baker 
Michael Killeavy; Deborah Langelaan; Susari Kennedy 
Draft Jetter 

1 have pasted this into the e-mail for your ease of reading Colin. Susan and I are in a meeting with Government and 
Osiers counsel for the next hour. Colin: do you want this to go to Jim Hinds before it goes to Government? 

In your email of April 13, 2011, you questioned the merit of the parties entering into a mediation process. I can 
assure you that the OPA's proposal to mediate was made in good faith and in an effort to work together with 
TCE to negotiate the defmitive form of an agreement in respect of the development of a power generation 
project in the Cambridge area. · 

A mediated process would allow the parties to advance negotiations on certain key issues including those 
respecting CAPEX estimates and TCE's alleged damages. It would also permit a process whereby TCE could 
provide information that it considers commercially sensitive to a mediator (and any expert engaged by the 
mediator) who could then maintain confidentiality of such information from the OPA while facilitating further 
discussions between the parties. TCE's rejection of the OPA's proposal to continue negotiations in a mediated 
process forecloses the parties from receiving the benefits of third party facilitation. 

The OPA is hopeful that, on reflection, you will recogniZe the benefits of participating in negotiations with the 
assistance of a mediator. We believe that TCE should take all steps necessary to comply with its obligations 
relating to good faith negotiations and reconsider its position respecting mediation. We continue to be prepared 
to proceed promptly with a mediation to further the negotiations and we reiterate our request to you in that 
regard. 

As you know, the Contract provides that any matter in issue between the parties as to their rights under the 
Contract may be decided by arbitration in accordance with Section 16.2 of the Contract. If you are not prepared 
to continue negotiations in a mediated process, the OPA requests that the parties meet to discuss an arbitration 
of the dispute between the parties and terms of reference of an arbitration. In _that case, we would ask you to 
have your legal counsel contact ours. 

May we please hear from you at your earliest opportunity. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael Jyle@powerauthoritv.on .ca 

This e~mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient{s), any dissemination, distribution or copying of this e-mail messag~ or 
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any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient{s), please notify the sender immediately 
and delete this e-ma~ message 
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Crystal Pritchard 

From: 
Sent: 
To: 
Subject: 

JoAnne Butler 
Friday, April15, 2011 3:47PM 
Michael Lyle 
Re: Draft letter 

llike.it,Mike, ... l wouldn't wait for Colin .... he might not see this until tonight ... we said by four and 1. woulcj at least get it to 
Jim by then· ... theri let Jim advise us to send on;;, · · · · 

JCB 

From: Michael Lyle 
Sent: Friday, April 15, 2011 03:31 PM 
To: Colin Andersen; JoAnne Butler; Kristin Jenkins; Brett Baker 
Cc: Michael Killeavy; Deborah Langelaan; Susan Kennedy 
Subject: Draft letter 

1 have pasted this into the e-mail for your ease of reading Colin. Susan and I are in a meeting with Government and 
Osiers counsel for the next hour. Colin: do you want this to go to Jim Hinds before it goes to Government? 

In your email of April 13, 2011, you questioned the merit of the parties entering into a mediation process. I can 
assure you that the OPA's proposal to mediate was made in good faith and in an effort to work together with 
TCE to negotiate the defmitive form of an agreement in respect of the development of a power generation 
project in the Cambridge area. · 

A mediated process. would allow the parties to advance negotiations on certain key issues including those 
respecting CAPEX estimates and TCE's alleged damages. It would also permit a process whereby TCE could 
provide information that it considers commercially sensitive to a mediator (and any expert engaged by the 
mediator) who could then maintain confidentiality of such information from the OPA while facilitating further 
discussions between the parties. TCE's rejection of the OPA's proposal to continue negotiations in a mediated 
process forecloses the parties from receiving the benefits of third party facilitation. 

The OP A is hopeful that, on reflection, you will recognize the benefits of participating in negotiations with the 
assistance of a mediator. We believe that TCE should take all steps necessary to comply with its obligations 
relating to good faith negotiations and reconsider its position respecting mediation. We continue to be prepared 
to proceed promptly with a mediation to further the negotiations and we reiterate our request to you in that 
regard. 

As you know, the Contract provides that any matter in issue between the parties as to their rights under the 
Contract may be decided by arbitration in accordance with Section 16.2 of the Contract. If you are not prepared 
to continue negotiations in a mediated process, the OPA requests that the parties meet to.·discuss an arbitration 
of the dispute between the parties and terms of reference of an arbitration. In that case, we would ask you to 
have your legal counsel contact ours. 

May we please hear from you at your earliest opportunity. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
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Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended reclpient(s), any dissen"~inath:m, distribution or _copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 
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Crystal Pritchard 

From: 
sent: 

Michael Lyle 
Friday, April 15, 2011 4:20 PM 

To: 'Sean.Mullin@ontario.ca'; 'craig.maclennan@ontario.ca'; 'david.lindsay@ontario.ca'; 'James 
Hinds' 

Cc: Colin Andersen; JoAnne Butler; Kristin Jenkins; Brett Baker; Michael Killeavy; Susan 
Kennedy; Deborah Langelaan 

Subject: TCE 
Attachments: 20455701_2.doc 

SOLICITOR/CLIENT PRIVILEGE 

Attached per our earlier conversation is the draft letter with respect to mediation and arbitration. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 

. Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct" 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain infonnation that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 
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[ONTARIO POWER AUTHORITY LETTERHEAD]· 

April15, 2011 

SENT BY FACSIMILE AND EMAIL 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Mr. Alex Pourbaix 
President, Energy and Oil Pipelines 
TransCanada Energy Limited 
450- 1 Street, SW 
Calgary, Alberta 
T2P 5H1 

Dear Alex: 

Southwest GTA Clean Energy Supply Contract (the "Contract") between TransCanada 
Energy Ltd. ("TCE") and Ontario Power Authority (the "OP A") dated October 9, 2009 

In your email of April 13, 2011, you questioned the merit of the parties entering into a mediation 
process. I can assure you that the OPA's proposal to mediate was made in good faith and in an 
effort to. work together with TCE to negotiate the definitive form of an agreement in respect of 
the development of a power generation project in the Cambridge area. 

A mediated process would allow the parties to advance negotiations on certain key issues 
including those respecting CAPEX estimates and TCE's alleged damages. It would also permit a 
process whereby TCE could provide information that it considers commercially sensitive to a 
mediator (and any expert engaged by the mediator) who could then maintain confidentiality of 
such information from the OPA while facilitating further discussions between the parties. TCE's 
rejection of the OPA's proposal to continue negotiations in a mediated process forecloses the 
parties from receiving the benefits of third party facilitation. 

The OP A is hopeful that, on reflection, you will. recognize the benefits of participating in 
negotiations with the assistance of a mediator. We believe that TCE should take all steps 
necessary to comply with its obligations relating to good faith negotiations and reconsider its 
position respecting mediation. We continue to be prepared to proceed promptly with a mediation 
to further the negotiations and we reiterate our request to you in that regard. 

As you know, the Contract provides that any matter in issue between the parties as to their rights 
under the Contract may be decided by arbitration in accordance with Section 16.2 of the 
Contract. If you are not prepared to continue negptiations in a mediated proce.ss, the OPA 
requests that the parties meet to discuss an arbitration of the dispute between the parties and 
terms of reference of an arbitration. In that case, we would ask you to have your legal counsel 
contact ours. . 

May we please hear from you at your earliest opportunity. 



-2-

Sincerely, 

ONTARIO POWER AUTHORITY 

Per: 
Name: Colin Andersen 
Title: · Chief Executive Officer 

LEOAL_1:204SS701.2 



Crystal Pritchard 

From: 
Sent: 
To: 

. Subject: 
Attachments: 

Michael Lyle 
Friday, April15, 2011 4:20PM 
'Perun, Halyna N. (MEl)' 
FW:TCE 
20455701_2.doc . 

Sorry. This also should have been sent to you. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is stricUy prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message · 

From: Michael Lyle 
Sent: April15, 2011 4:20 PM 
To: 'Sean.Mullin@ontario.ca'; 'craig.maclennan@ontario.ca'; 'david.lindsay@ontario.ca'; 'James Hinds' 
Cc: Colin Andersen; JoAnne Butler; Kristin Jenkins; Brett Baker; Michael Killeavy; Susan Kennedy; Deborah Langelaan 
Subject: TCE 

SOLICITOR/CLIENT PRIVILEGE 

Attached per our earlier conversation is the draft letter with respect to mediation and arbitration. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthoritv.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s} above and may contain information that is privileged, confidential 
and/or exempt from disclosure under appli~ble law. If you are not the intended recipient(s), any dissemjnation, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 
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[ONTARIO POWER AUTHORITY LETTERHEAD] 

April 15, 2011 

SENT BY FACSIMILE AND EMAIL 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Mr. Alex Pourbaix 
President, Energy and Oil Pipelines 
TransCanada Energy Limited 
450- 1 Street, SW 

·Calgary, Alberta 
T2P 5Hl 

Dear Alex: 

Southwest GTA Clean Energy Supply Contract (the "Contract") between TransCanada 
Energy Ltd. ("TCE") and Ontario Power Authority (the "OPA") dated October 9, 2009 

In your email of April 13, 2011, you questioned the merit of the parties entering into a mediation 
process. I can assure you that the OPA's proposal to mediate was made in good faith and in an 
effort to work together with TCE to negotiate the definitive form of an agreement in respect of 
the development of a power generation project in the Cambridge area. 

A mediated process would allow the parties to advance negotiations on certain key issues 
including those respecting CAPEX estimates and TCE's alleged damages. It would also permit a 
process whereby TCE could provide information that it considers commercially sensitive to a 
mediator (and any expert engaged by the mediator) who could then maintain confidentiality of 
such information from the OPA while facilitating further discussions between the parties. TCE's 
rejection of the OPA's proposal to continue negotiations in a mediated process forecloses the 
parties from receiving the benefits of third party facilitation. 

The OPA is hopeful that, on reflection, you will recognize the benefits of participating in 
negotiations with the assistance of a mediator. We believe that TCE should take all steps 
necessary to comply with its obligations relating to good faith negotiations and reconsider its 
position respecting mediation. We continue to be prepared to proceed promptly with a mediation 
to further the negotiations and we reiterate our request to you in that regard. 

As you know, the Contract provides that any matter in issue between the parties as to their rights 
under the Contract may be decided by arbitration in accordance with Section 16.2 of the 
Contract: If you are not prepared to continue negotiations in a mediated process, the OPA 
requests that the parties meet to discuss an arbitration of the dispute between the parties and 
terms of reference of an arbitration. In that case, we would ask you to have your legal counsel 
contact ours. 

May we please hear from you at your earliest opportunity. 

LEGAL_I:204SS701.2 
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Sincerely, 

ONTARIO POWER AUTHORITY 

Per: 
Name: Colin Andersen 
Title: Chief Executive Officer 

LEGAL_I:204SS701.2 



Crystal Pritchard 

Frpm: 
Sent: 
To: 
Cc:''''"" 
Subject: 

f'Jiic.ha~ILyle , " " " "" " 
Friday,April15, 20114:;21 PM " ". " ., " " 

' · Coiih Andersen; JoAnne Butler;' Kristin Jenkins; Brett Baker 
Michael Killeavy; Deborah Langelaan; :susan Kennedy " 
RE:" Draft letter " 

1 spokewith Jim by pbonEO a~d he was ok with sending it ,unread by him. 

Michael Lyle " 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, MSH 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on."ca 

. "·'" 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain infonnation that !s privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s). any dissemination, distribution or copying of this e-mail.inessage or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender inime'dfately 
and delete this e-mail message · 

From: Colin Andersen 
Sent: April 15, 2011 4:06 PM 
To: Michael Lyle; JoAnne Butler; Kristin Jenkins; Brett Baker 
Cc: Michael Killeavy; Deborah Langelaan; Susan Kennedy 
Subject: Re: Draft letter 

I'm fine with this, ok to send to jim and govt as far as I am concerned(how did you leave it with jim did he want to see 
first?). Tks JoAnne, Mike et al for looking after things today. 

From: Michael Lyle 
Sent: Friday, April 15, 2011 03:31 PM 
To: Colin Andersen; JoAnne Butler; Kristin Jenkins; Brett Baker 
Cc: Michael Killeavy; Deborah Langelaan; Susan Kennedy 
Subject: Draft letter 

I have pasted this into the e-mail for your ease of reading Colin. Susan and I are in a meeting with Government and 
Osiers counsel for the next hour. Colin: do you want this to go to Jim Hinds before it goes to Government? 

In your email of April 13, 2011, you questioned the merit of the parties entering into a mediation process. I can 
assure you that the OPA's proposal to mediate was made in good faith and in an effort to work together with 
TCE to negotiate the definitive form of an agreement in respect of the development of a power generation 
project in the Cambridge area. 

A mediated process would allow the parties to advance negotiations on certain key issues including those 
respecting CAPEX estimates and TCE's alleged damages. It would also permit a process whereby TCE could 
provide information that it considers commercially sensitive to a mediator (and any expert engaged by the 
mediator) who could then maintain confidentiality of such information from the OPA while facilitating further 
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discussions between the parties. TCE's rejection of the OPA's proposal to continue negotiations in a mediated 
process forecloses the parties from receiving the benefits of third party facilitation. 

The OP A is hopeful that, on reflection, you will recognize the benefits of participating in negotiations with the 
assistance of a mediator. We believe that TCE should take all steps necessary to comply with its obligations 
relating to good faith negotiations and reconsider its position respecting mediation. We continue to be prepared 
to proceed promptly with a mediation to further the negotiations and we reiterate our request to you iri that 
regard. 

As you know, the Contract provides that any matter in issue between the parties aS to their rights under the 
Contract may be decided by arbitration in accordance with Section 16.2 of the Contract. If you are not prepared 
to continue negotiations in a mediated process, the OPA requests that the parties meet to discuss an arbitration 
of the dispute between the parties and terms of reference of an arbitration. In that case, we would ask you to 
have your legal counsel contact ours. 

May we please hear from you at your earliest opportunity. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are Intended only for the named recipient(s) above and may contain infonnation that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended reclpient(s), any dissemination, distnbution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 
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Crystal Pritchard 

From: 
Sent: 
To: 
Subject: 
Attachments: 

From: Kristin Jenkins 

Michael Lyle 
Friday, April15, 2011 4:51 PM 
'Halyna.Perun2@ontario.ca' 
Fw: OGS Cancellation - Media Scan 
OGS Media Scan 11 0412 TPB.doc 

Sent: Friday, April 15, 2011 04:07 PM 
To: 'pivanoff@osler.com' <pivanoff@osler.com> 
Cc: Susan Kennedy; Michael Lyle 
Subject: FW: OGS Cancellation - Media Scan 

As discussed. 

From: Tim Butters 
Sent: April 12, 2011 12:59 PM 
To: Kristin Jenkins 
Cc: Patricia Phillips; Mary Bernard 
Subject: OGS Cancellation - Media Scan 

Kristin, 

Per your request, attached is the media monitoring report pertaining to public references on 
compensation for the cancellation of the OGS project. 

The media scan includes the following sections: 

1) Recent media reports (2011) with reference to OPA compensation for TransCanada 
2) News media reports with reference to compensation 2010 
3) News Releases (Ministry of Energy, TransCanada) 
4) Other (transcript from TransCanada management call) 
5) Hansard Transcript (November 4, 2010- NDP Energy Critic question about OGS 

compensation) 

Regards, 

Tim Butters 

Tim Butters I Media Relations Specialist 
120 Adelaide St W., Suite 1600 I Toronto, Ontario, MSH 1Tl 
Phone: 416.969.6249 I Fax: 416.967.19471 Email: tim.butters@powerauthoritv.on.ca 
&I; Please consider your environmental responsibility before printing this email 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited If you have received this message in error, or are not the named recipient(s}, please notify the sender immediately 
and delete this e-mail message. 



OGS Med iaSc"ar'f~'A'J;>ri 1'~'2j 2011 
Prepared for: Kristin Jenkins 

··--' 

In this report: . 
. ·-;:--. 

·_.,. , .. __ ,._: 

1) Recent reports (2011) with reference to OPA compensation 
2) News reports with reference. to compensation 2010 
3) News Releases (Ministry of Energy, TransCanada) · 
4) . Other (transcript from Tr~nscanada management call) 
5) Hansard Transcript (November 4, 2011 - NDP Energy Critic question 

about OGS compensatiqn) · 

Recent Stories 12011 (reference to OPA compensation) 

March 4, 2011 

- .. :·; .. -~-

Oakville wins nearly $500,000 in legal. costs . . . . . . .. 
· http://www.c4ca.org/Latest"News/oakville"wins"nearly"500000~in"legal"costs.html 

• The Town of Oakville announced Thursday that it has received $493,100 
in compensation from TransCanadafbr legal costs the Town incurred 
during its fight against the energycompany's proposed 900"megawatt 
gas"fir'ed powerplant. · 

February 18, 2011 
Focus is on Cambridge site for power plant 
http://www. thestar. com/business/companies/article/941562"-focus-is-on­
cambridge-site-for-poWer-plant 

• TransCanada is now negotiating with the Ontario Power Authority for 
compensation, which could corne in the form of a power plant in a different 
location. · · · 

• Colin Andersen, chief executive of the power authority, said in an interview 
earlier this week that talks with TransCanada arE;! "going well," but wouldn't 
comment specifically on the Kitchener-Cambridge area plant. 

• "One of the discussions with TransCanada has to be abOut what kind of 
alternatives would tie available with regards to the termination," he said. "It 
could be that 'project, if could be other projects that are under discussion. 

• "I'm not going to rule out anything. I'm necessarily not going to point to 
one particular alternative either." · 
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News Reports with reference to compensation 12010 

November4, 2010 
Bruce nuclear refit $2 billion over budget 
http://www.thestar.com/business/article/885072--bruce-nuclear-refit-more-than-
1 h-over-budget 

• TransCanada also said yesterday that it is also negotiating with the 
Ontario Power Authority about compensation for the province's decision to 
cancel a gas-fired generator in Oakville that met fervent local opposition. 

• "The contract is very clear. There is no right for the OPA to cancel the 
contract," he said, but added that talks so far have been "very 
reasonable." 

• He said other potential investors will be watching what happens in the 
aftermath of the Oakville cancellation .. 

October 10, 2010 

Oakville power plant reversal means future trouble/ · 
http:l/wiNW:thestar.com/article/873038--oakville-power-plant-reversal-means­
future-trouble 

• In an interview last week, Andersen said circumstances hai:J changed and 
an Oakville plant is no longer the best option. But he was unable to point 
to any single report that prompted the change of plans. Rather, he said the 
reversal came gradually, thorough an ongoing process of analysis and 
planning. Pity it didn't dawn earlier, before September 2009, when the 
Ontario Power Authority announced it was awarding a contract to build 
and run the Oakville plant to TransCanada Corporation. Now, barely a 
year later, the Calgary company is preparing to discuss. what "reasonable 
payments" it might receive as compensation for. the broken contract 

• The size of that compensation is now in the hands of lawyers; it is 
expected to be many millions. But it is no mystery who will pay - Ontario's 
already-burdened energy consumers. 

October 9, 2010 
Ontario cancels plans for Oakville gas-powered electricity plant 
http://www.digitaliournal.com/article/298712 

• Ontario will have to pay TransCanada something for the cancellation of 
the contract. 

• However, the government does not know how much Ontarians will be 
paying for cancelling the project. 
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October 8, 2010 · 
CBC Radio Metro Morning (transcript follows) 

Matt Galloway: 
The estimate is that it's going to cost about 1 billion dollars to cancel this deal, 
does that seem reasonable to you? 

Ben Chin: 
A billion dollars or more was the cost of the plant, and of course we hol')our our 
contracts, and it's important that we do that, because there are investors that 
come into the province, arid they have to have a certain amount ofcertaintythat 
when they commit to something, that contract is going to be honoured. 
TransCanada plays a very important role in this province, we have a long­
standing relationship with them, and we do know that going forward, other assets 
will be needed to meet other system needs . 

. Matt Galloway: 
So how much is it going to cost to cancel the contract? 

Ben Chin: 
I think it's premature to put a price tag on it. 

Matt Galloway: 
How is it premature if the decision was made yesterday? 

Ben Chin: 
. We're in discussions with TransCanada and other assets will be required. So I 
don't want to make it sound too simple, but I think the analogy would be that you 
hire somebody to do a project in your house and that project is no longer 
required but you are going to do another project, or several other projects, and 
you begin the discussion of saying you're not doing project X but you may be 
doing Y or Z, so let's talk about that. And I think that's the discussion we're 
entering into. 

Matt Galloway: 
What does it say to investors who might be considering doing some work here in 
Ontario when you have a plan that's underway and maybe that plan gets 
yanked? 

Ben Chin: 
I think we always have to be very careful about that. The recent past is a good 
indication of that. In the 1990s and the early 2000s there were drastic changes 
made in the electricity policy in Ontario. We had an open market and we 
suddenly reversed on that, and that made investors very jittery and I think we can 
only speak about the five years that the OPA came into existence but during that 
time there has been renewed stability and people know that they can make 
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commitments and that we will be committed to them. And I think that's what we're 
saying here too, is that responsibly the OPA cannot advise the government and 
say this plant is not needed but we must build it, and at the same time, we have a 
commitment to the contractor so we are going to work with them to make sure 
that they're not out on their investment in this province and that we can work 
together on future projects. 

October 8, 2010 
Cancelling Oakville plant will cost, McGuinty says 
http://toronto.etv .ca/servlet/ah/locai/CTVNews/20 1 01 008/cost-oakville-
1 01008/20101 008/?hub'.:;TorontoNewHome 

• McGuinty said he's not aware of the specifics of the contract with 
TransCanada Corp., which won the bid last year to build the $1.2-billion 
plant, and can't say how much the government will have to shell out to 
break the deal. 

• "I'm just saying that we have a very good, ongoing; working relationship 
with them, and I think there's a lot of goodwill on both sides to address this 
development," McGuinty said after touring a new school in London, Ont. 

• TransCanada (TSX:TRP) and the Ontario Power Authority are to discuss 
"reasonable payments" the company is entitled to, TransCanada said in a 
release. 

• One analyst said taxpayers could be on the hook for several million 
dollars. 

October 8, 2010 
Cost of breaking Oakville contract unknown, McGuinty says 
http://www.thestar.com/news/ontario/article/873042--cost-of-breaking-oakville­
contract-unknown-mcguinty-says 

• "I know that we're going to be able to find a way for both sides to sit down 
and determine what the best path is going forward," McGuinty said after 
touring a new school with full-day kindergarten. 

• The government's Ontario Power Authority will handle the negotiations 
with TransCanada and balance "value for ratepayers with fairness for 
investors," said spokesperson Ben Chin. 
"They're being very flexible." 

• TransCanada has said it is entitled to "reasonable payments" but has 
declined further comment, including how much it has spent over the years 
trying to get the Oakville project up and running by 2014. 

• Chin said the amount spentis a "small percentage" of the overall cost. 
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October?, 2010 
Worried Liberals pull plug on Oakville gas plant 
http://www.thestar.com/news/canada/article/872042 

• "lfthe goverhrnent orOPA (o'ntario Power Authority) kills the projeCt they· 
will be ori the hook for hundreds of millions of dollars for incurred 
expenses and losrprofits," warned one insider. 

• Duguid wouldn't say if there was a fee to cancel the project. "Discussions 
are continuing," he said. "They are aware of this decision and the reasons 
for it." 

October 7, 2010 
Ontario government cancels plans for power plant amid public outcry 
http:/!petertabuns.ca/news-and-press/293-ontario-government-cancels-plans-for­
power-plant-amid-public-outcrv.html 
(Original link to story not available) 

• 'We have a very positive relationship with TransCanada," Energy Minister 
Brad Duguid said. "We continue to discuss these issues with them, but 
the relationship is very positive and I expect those discussions will be 
positive." · 

News Releases 

October 7, 2010 
TransCanada Responds to Oakville Generating Station Decision 
http://www.transcanada.com/5508.html 

October 7, 2010 
Oakville Power Plant Not Moving Forward 
http://news.ontario.ca/mei/en/20 1 0/1 0/oakville-power-plant-not-moving­
forward.html 

OTHER 

TransCanada Management Discusses Q3 2010 Results- Earnings Call 
Transcript 

Russ Girling, CEO: 

On October 7, the Ontario government announced that it would not proceed with 
the Oakville generating station. TransCanada has begun to negotiate with the 
Ontario Power Authority on a settlement, which would terminate the contract and 
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compensate TransCanada for the economic consequences associated with the 
contracts termination. 

Ontario is a large province and we know that there is a need for power and 
infrastructure. TransCanada can help meet that need as it is done with projects 
such as Portlands Energy Centre and Halton Hills generating station. As the 
government develop its long-term energy plan we would hope to play a 

· significant role in the development of safe and reliable and efficient power for the 
province. 

Analysis also captured in this Toronto Star story: 
http://www.thestar.com/business/earnings/article/885150--transcanada-reports­
higher-profits 

Hansard Transcripts 

November 4, 2010 
POWER PLANT 

Mr. Peter Tabuns: For the Minister of Energy: When the Liberals proposed the 
Oakville gas-fired power plant, the NDP said that this plant wasn't necessary. At 
that time, the Minister of Energy made an argument along the lines of, "The 
energy fairy says we don't need a plant here." The energy fairy has landed. The 
energy fairy is bringing a big bill. 

TransCanada announced that they have "commenced negotiations with the OPA 
on a settlement which would terminate the contract and compensate 
TransCanada for the economic consequences associated .... " 

Will the minister reveal to Ontario families how big a bill they're stuck with? 

Hon. Brad Duguid: I'm very pleased that this government was able to 
announce, not long ago, to the people of Oakville that we would no longer need 
to move forward with this gas plant. A lot of that came about as a result of the 
work of our good friend the member from Oakville, who worked very hard on that 
file. 

But it also came about because of the hard work done by this government over 
the last seven years that has created 8,000 new megawatts of power, a 20% 
increase in the power capacity of this province. That is what enabled us to have 
some more flexibility. That is what enabled us to move towards a transmission 
solution for the Oakville area and the southwest GTA rather than have to pursue 
a 950-megawatt gas plant. 
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I'll speak more in the supplementary about the discussions going on with 
TransCanada, but this is a good-news story for the people of-

The Speaker (Hon. Steve Peters): Thank you. Supplementary? 

Mr. Peter Tabuns: You know, when you bungle something, when you don't 
listen to advice and you incur a liability forthe people of Ontario, that's not a 
good-news story. 

Right at the beginning, the NDP said this plant was not needed. You didn't have 
to be a genius to figure that out. The reality is that they went ahead with a 
mistake. They have incurred a liability. The ratepayers of this province are going 
to pay for it. What is this bungle going to cost us? 

Hon. Brad Duguid: The NDP clearly don't think anything is needed when it 
comes to power. They don't support n.uclear. They clearly no longer support 
renewable energy. Although I know the critic supports it, it's his leader who 
stands up day after day and opposes it. They don't support our investments in 
conservation. They don't support the efforts we're making to rebuild the energy 
generation in this province. 

We're building a stronger, more reliable and cleaner system of energy. There 
was a time when the NDP may have supported that, but they apparently have 
lost their principles. Instead of being in favou~ of. cleaner air and-a brighte~ future 
for our kids and grandkids, they're standing clearly in the way of that. Man, 
they've moved a long way from their previous positions. 
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Crystal Pritchard 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

As discussed. 

From: Tim Butters 

Kristin Jenkins 
Friday, April15, 2011 4:08PM 
'pivanoff@osler.com' 
Susan Kennedy; Michael Lyle . 
FW: OGS Cancellation - Media Scan 
OGS Media Scan 110412 TPB.doc 

Sent: April 12, 2011 12:59 PM 
To: Kristin Jenkins 
Cc: Patricia Phillips; Mary Bernard 
Subject: OGS Cancellation - Media Scan 

Kristin, 

Per your request, attached is the media· monitoring report.pertaining to publicreferences on 
compensation for the cancellation of the OGS project. 

The media scan includes the following sections: 

1) Recent media reports (2011) with reference to OPA compensation for TransCanada 
2) News media reports with reference to compensation 2010 
3) News Releases (Ministry of Energy, TransCanada) 
4) Other (transcript from TransCanada management call) 
5) Hansard Transcript (November 4, 2010- NDP Energy Critic question about OGS 

compensation) 

Regards, 

Tim Butters 

Tim Butters·! Media Relations-Specialist 
120 Adelaide St W., Suite 1600 I Toronto, Ontario, MSH 1Tl 
Phone: 416.969.6249 I Fax: 416.967.19471 Email: tim.butters@powerauthoritv.on.ca 
-./', Please consider your environmental responsibility before· printing this email 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under appUcable law. if you are not the intended recipient(~). any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete· this e-mail messaS!e. 
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OGS Media s·c'an 2:. April' 12'·2011· 
. ' 

Prepared for: Kristin Jenkins 

In this· report 

1) Recent reports (20 11) with reference to OPA compensation 
2) News reportswithreference to compensation 2010 ... _ 
3) News Releases (Ministry, of Energy, TransCanada) · 
4) Other (transcript from TransCanada management call) 
5) Hansard Transcript (November 4, 2011 - NDP Energy Critic question 

about OGS compensation) 

Recent Stories 12011 (reference to OPA compensation) 

March 4, 2011 
Oakville wins nearly $500,000 in legal costs 
http://www.c4ca.org/Latest-News/oakville-wins-nearly-500000-in-legal-costs.html 

• The Town of Oakville announced Thursday that it has received $493,100 
in compensation from TransCanada for legal costs the Town incurred 
during its fight against the energy company's proposed 900-megawatt 
gas-fired power plant. 

February 18, 2011 
Focus is on Cambridge site for power plant 
http://www. thestar.com/business/companies/article/941562--focus-is-on­
cambridge-site-for-power-plant ·. 

• TransCanada is now negotiating with the Ontario Power Authority for 
compensation, which could come in the form of a power plant in a different 
location. 

• Colin Andersen, chief executive of the power authority, said in an interview 
earlier this week that talks with TransCanada are "going well," but wouldn;t 
comment specifically on the Kitchener-Cambridge area plant. 

• "One of the discussions with TransCanada has to be about what kind of 
alternatives would be available with regards to the termination," he said. "It 
could be that project, it could be other projects that are under discussion. 

• "I'm not going to rule out anything. I'm necessarily not going to point to 
one particular alternative either." 
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News Reports with reference to compensation 12010 

November 4, 2010 
Bruce nuclear refit $2 billion over budget 
http://www.thestar.com/business/article/885072--bruce-nuclear-refit-more-than-
1 b-over-budget 

• . TransCanada also .said yesterday that it is also negotiating with the 
Ontario Power Authority about compensation for the province's decision to 
cancel a gas-fired generator in Oakville that met fervent local opposition. 

• "The contract is very clear. There is no right for the OPA to cancel the 
contract," he said, but added that talks so far have been "very 
reasonable." 

• He said other potential investors will be watching what happens in the 
aftermath of the Oakville cancellation. 

October 10, 2010 

Oakville power plant reversal means future trouble 
http:/lwww.thestar.com/article/873038--oakville-power-plant-reversal-means­
future-trouble 

• I ri. ari interview last week, Andersen said circumstances had changed and 
an Oakville plant is no longer the best option. But he was unable to point 
to any single report that prompted the change of plans. Rather, he said the 
reversal came gradually, thorough an ongoing process of analysis and 
planning. Pity it didn't dawn earlier, before September 2009, when the 
Ontario Power Authority announced it was awarding a contract to build 
and run the Oakville plant to nansCanada Corporation. Now, barely a 
year later, the Calgary company is preparing to discuss what "reasonable 
payments" it might receive as compensation for the broken contract 

• The size of that compensation is now in the hands of lawyers; it is 
expected to be many millions. But it is no mystery who will pay - Ontario's 
already-burdened energy consumers. · 

October 9, 2010 
Ontario cance.ls plans for Oakville gas-powered electricity plant 
http://www.digitaliournal.com/article/298712 

• Ontario will have to pay TransCanada something for the cancellation of 
the contract. 

• However, the government does not know how much Ontarians will be 
paying for cancelling the project. 
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October 8, 2010 
CBC Radio Metro Morning (transcript follows) 

Matt Galloway: .. •· .· , . 
The estimate is that it's going tci cost about 1 billion dollars to cancel this deal, 
does thatseern reasonable to you? 

Ben Chin: 
A billion dollars or more was the cost of the plant, and of course we honour our 
contracts, and it's important ttiat we do that, because there are investors that 
come into the province, and they have to have a certain amount of certainty that 
when they commit to something, that contract is going to be honoured. 
TransCanada plays a very important role in this province, we have a long­
standing relationship with them, and we do know that going forward, other assets 
will be needed to meet other system needs. 

. Matt Galloway: 
So how much is it going to cost to cancel the contract? 

Ben Chin: 
I think it's premature to put a price tag on it. 

Matt Galloway: 
How is it premature if the decision was made yesterday? 

Ben Chin: 
We're in discussions with TransCanada and other assets will be required. So I 
don't want to make it sound too simple, but I think the analogy would be that you 
hire somebody to do a project in your house and that project is no longer 
required but you are going to do another project, or several other projects, and 
you begin the discussion of saying you're not doing project X but you may be 
doing Y or Z, so let's talk about that. And I think that's the discussion we're 
entering into. 

Matt Galloway: 
What does it.say to investors who might be considering doing some work here in 
Ontario when you have a plan that's underway and maybe that plan gets 
yanked? 

Ben Chin: 
I think we always have to be very careful about that. The recent past is a good 
indication of that. In the 1990s and the early 2000s there were drastic changes 
made in the electricity policy in Ontario. We had an open market and we -
suddenly reversed on that, and that made investors very jittery and I think we can 
only speak about the five years that the OPA came into existence but during that 
time there has been renewed stability and people know that they can make 
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commitments and that we will be committed to them. And I think that's what we're 
saying here too, is that responsibly the OPA cannot advise the government and 
say this plant is not needed but we must build it, and at the same time, we have a 
commitment to the contractor so we are going to work with them to make sure 
that they're not out on their investment in this province and that we can work 
together on future projects. 

October 8, 2010 
Cancelling Oakville plant will cost, McGuinty says 
http ://toronto. c'tv. ca/seiVhi!1:lanllocai!CTVNews/20 1 0 1 008/cost~oa kville-
1 01 008/201 01 008/?hub= TorontoNewHome 

• McGuinty said he's not aware of the specifics of the contract with 
TransCanada Corp., which won the bid last year to build the $1.2-billion 
plant, and can't say how much the government will have to shell out to 
break the deal. 

• "I'm just saying that we have a ver'f good, ongoing, working relationship 
with them, and I think there's a lot of goodwill on both sides to address this 
development," McGuinty said after touring a new school in London, Ont. 

• TransCanada (TSX:TRP) and the Ontario Power Authority are to discuss 
"reasonable payments" the company is entitled to, TransCanada said in a 
release. 

• One analyst said taxpayers could be on the hook for several million 
dollars. 

October 8, 2010 
Cost of breaking Oakville contract unknown, McGuinty says 
http://www.thestar.com/news/ontario/article/873042--cost-of-breaking-oakville­
contract-unknown-mcguintv-says 

• "I know that we're going to be able to find a way for both sides to sit down 
and determine what-the best path is going forward," McGuinty said after 
touring a new school with full-day kindergarten. 

• The government's Ontario Power Authority will handle the negotiations 
with TransCanada and balance "value for ratepayers with fairness for 
investors," said spokesperson Ben Chin. 
"They're being very flexible." 

• TransCanada has said it is entitled to "reasonable payments" but has 
declined further comment, including how much it has spent over the years 
trying to get the Oakville project up and running by 2014. 

• Chin said the amount spent is a "small percentage" of the overall cost. 
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October7,,2010 
Worried Liberals pull plug on Oakville gas plant 
http://www.thestar.com/news/canada/article/872042 .. -... -.. ,,,; . ,: . '.; ·. 

·~,,"If the; government or bPA(OritarioPower Authority) killsthe project they 
'will be on the hook fOr hund(eds of millions of dollars for incurred · · 
expenses ahd lost profits," warhed one insider.. · 

• Duguid wouldn't say if there was a fee to cancel the project. "Discussions 
are continuing," he said. 'They are aware of this decision and the reasons 
for it." 

October 7, 2010 
Ontario government cancels plans for power plant amid public outcry 
http:l/petertabuns.ca/news-and-press/293-ontario-government-cancels-plans-for­
power-plant-amid-public-outcrv.html 
(Original link to story not available) 

• "We have a v~ry positive relationship with TransCanada," Energy Minister 
Brad Duguid said. "We continue to discuss these issues with them, but 
the relationship is very positive and I expect those discussions will be 
positive." 

News Releases 

October 7, 2010 
TransCanada Responds to Oakville Generating Station Decision 
http://www.transcanada.com/5508.html 

October 7, 2010 
Oakville Power Plant Not Moving Forward 
http://news. ontario.ca/mei/en/20 1 0/1 0/oakville-power -plant-not-moving­
forward.html 

OTHER 

TransCanada Management Discusses Q3 2010 Results- Earnings Call 
Transcript 

Russ Girling, CEO: 

On October 7, the Ontario government announced that it would not proceed with 
the Oakville generating station. TransCanada has begun to negotiate with the· 
Ontario Power Authority on a settlement; which would terminate the contract and 
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compensate TransCanada for the economic consequences associated with the 
contracts termination. 

Ontario is a large province and we know that there is a need for power and 
infrastructure. TransCanada can help meet that need as it is done with projects 

· such. as Portlands Energy Centre and Halton Hills generating station. As the 
government develop its long-term energy plan we would hope to play a 
significant role in the development of safe and reliable and efficient power for the 
province. 

Analysis also captured in this Toronto Star story: 
http://www.thestar.com/business/earnings/article/885150--transcanada-reports­
hiqher-profits 

Hansard Transcripts 

November 4, 2010 
POWERPtANT 

Mr. Peter Tabuns: For the Minister of Energy: When the Liberals proposed the 
Oakville gas-fired power plant, the NDP said that this plant wasn't necessary. At 
that time, the Minister of Energy made an argument along the lines of, "The 
energy fairy says we don't need a plant here." The energy fairy has landed. The 
energy fairy is bringing a big bill. 

TransCanada announced that they have "commenced negotiations with the OPA 
on a settlement which would terminate the contract and compensate 
TransCanada for the economic consequences associated .... " 

Will the minister reveal to Ontario families how big a bill they're stuck with? 

Hon. Brad Duguid: I'm very pleased that this government was able to 
announce, not long ago, to the people of Oakville that we would no longer need 
to move forward with this gas plant. A lot of that came about as a result of the 
work of our good friend the member from Oakville, who worked very hard on that 
file. 

But it also came about because of the hard work done by this government over 
the last seven years that has created 8,000 new megawatts of power, a 20% 
increase in the power capacity of this province. That is what enabled us to have 
some more flexibility. That is what enabled us to move towards a transmission 
solution for the Oakville area and the southwest GTA rather than have to pursue 
a 950-megawatt gas plant. 
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· I'll speak more in the supplementary about the discussions going on with 
TransCanada, but this is a good-news story for the people of-

The Speaker (Hon. Steve Peters): Thank you. Supplementary? 

Mr. Peter Tabuns: You know, when you bungle something, when you don't 
listen to advice and you incur a liability for the people of Ontario, that's not a 
good-news story. 

Right at the beginning, the NDP said this plant was not needed. You didn't have 
to be a genius to figure that out. The reality is that they went ahead with a 
mistake. They have incurred a liability. The ratepayers of this province are going 
to pay for it. What is this bungle going to cost us? 

Hon. Brad Duguid: The NDP clearly don't think anything is needed when it 
comes to power. They don't support nuclear. They clearly no longer support 
renewable energy. Although I know the critic supports it, it's his leader who 
stands up day after day and opposes it. They don't support our investments in 
conservation. They don't support the efforts we're making to rebuild the energy 
generation in this province. 

We're building a stronger, more reliable and cleaner system of energy. There 
was a time when the NDP may have supported that, but they apparently have 
lost their principles. Instead of being in favour of cleaner air and a brighter future 
for our kids and grand kids, they're standing clearly in the way of that. Man, 
they've moved a long way from their previous positions. 
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Crystal Pritchard 

From: 
Sent: 
To: 

Susan Kennedy 
Monday, April 18, 2011 4:24 PM 
Michael Lyle 

Subject: FW: TCE Matter- OPA Second Counter-Proposal .... 

This just in. 

Susan H. Kennedy · 
Director, Corporate/Commercial Law Group 

From: Michael Killeavy 
Sent: April 18, 2011 4:24 PM 
To: Sebastiane, Rocco; Ivanoff, Paul; Susan Kennedy 
Cc: Deborah Langelaan; JoAnne Butler 
Subject: TCE Matter - OPA Second Counter-Proposal .... 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

There have been some developments on this file over the last few days. It has been decided that the OPA will make a 
second counter-proposal to TCE. The second counter-proposal will be identical to the first counter-proposal with the . 
exception of: 

1. AACC will be 481 MW; 
2. Target Capital Cost of $475 million; 
3. Net Revenue Requirement of $14,922/MW-month, which is inclusive of the OGS sunk costs estimated now at 

$37 million; 
4. Contract term of 25 year; and 
5. · The provincial government will not pass a regulation, similar to that which was enacted for the NYR project, to 

exempt the project from the Planning Act. In recognition of the fact that TCE will still have permitting and 
approvals risk we need to change the second paragraph in the "Permits and Approvals" section of the first 
counter-proposal. We need to state that in the event that the K-W peaking plant does not proceed, we will 
enter into good faith negotiations with TCE for: (i) the recovery of the OGS sunk costs; (ii) prudently incurred 
expenditures on the K-W peaking plant; and, (iii) the financial value of the OGS contract. 

During our telephone calli misspoke when I said that the provincial government would enact a regulation to exempt the 
project from the Planning Act. It will not do so. 

We would like to receive a draft ofthis second counter-proposal before lOam tomorrow. If this isn't possible, please let 
me know in advance. 

Thank you, 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
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Toronto, Ontario 
MSH :I,Tl 
416-969-6i88 
416-520-9788 (CELL) 
416-967-1947 (FAX) 
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Crystal Pritchard 

From: Irene Mauricette 
Sent: Tuesday, April19, 2011 1 :27 PM 
To: 
Subject: 

Kristin Jenkins; Michael Lyle; JoAnne Butler; Michael Killeavy; 'jim_hinds@irish-line.com' 
FW: TransCanada Energy Ltd. and Ontario Power Authority 

Attachments: Letter to C. Andersen_B. Duguid from M. Barrack dated April 19, 2011. PDF 

From Colin fyi. Clare for Irene x 6010 

From: Sharonlee Gorgichuk [mailto:SGorgichuk@tgf.cal 
Sent: April19, 201111:02 AM 
To: Colin Andersen; brad.duguid@ontario.ca 
Cc: craig.maclennan@ontario.ca; jamison.steve@ontario.ca; sean.mullin@ontario.ca 
Subject: TransCanada Energy Ltd. and Ontario Power Authority 

Dear Sirs, 

Please see attached correspondence oftoday's date from Michael Barrack. 

Regards, 
Sharon lee Gorgichuk 

llGln · .. · Thotnton.G.tclutRnnigani.IJI. 
· . RE!mtUCJUiRIMC +UMATION-

Sharonlee Gorgichuk 1 Assistant to Michael E. Barrack 1 sgorgichuk@tgf.ca I Direct line: 416-304-1152 J Thornton Grout Finnigan LLP I 

Suite 3200, Canadian Pacific Tower, 100 WellingtOn Street West, P.O. Box 329, Toronto-Dominion Centre, Toronto, Ontario MSK 1K7 I 416-
304-1616 I Fax: 416-304-1313 I www.tgf.ca 

PRIVILEGED & CONFIDENTIAL- This eleCtronic transmission is subject to solicitor/client privilege and contains confidential information intended 
. only for the person{s) named above. Any other distribution, copying or disclosure is strictly prohibited. If you have received this email in error, 

please notify our office immediately by calling (416) 304-1616, and delete this email withoutforwardlng it or making a copy. 
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TGF 
Thornton Grout Finnigan LLP 
RESTRUCTURING+ LmGATION 

"'-'':;;--,'-:,,- <)-:_:;..:.· 

; -, 

Api'ili9; 2011 · . 
.. . ;,_,;- _,. ·,··. 

VIAEMAIL '· 

WITHOUT PREJUDICE 

Ontario Power Authority 
120 Adelaide Street West 
Suite 1600 
Toronto, Ontario 

. MSH 1T1 

Attn: Colin Andersen 
Chief Executive Officer 

Dear Sirs: 

Ministry of Energy 
4th Floor, Hearst Block 
900 Bay Street 
Toronto, Ontario 
M7A2E1 

Canadian Pacific Tower 
TO~O~to-:Oorillnlon Centre 
100 WeUing(on Street West 
Suit~-3200. P.o. -Box 329 

·_ -:::. Toi"OntO,-oN- cSnada M5K 1K7 
T 416.304.1616 F416.304.1313 

' Michie! E; B,;r;..ck 
T: 416-:304,1 IQ9 
B: mbimack@igf.ca 

Attn: The Honourable Brad Duguid 
Minis,ter of Energy 

Re: Southwest GTA Clean Energy Supply Contract (the "Contract") between 
TransCariada Energy Ltd. ("TCE") and Ontario Power Authority (the "OPA'') 
dated October 9, 2009 · · 

We have been retained by TCE to represent its interests in connection w:\th the termination of the 
Contract by letter dated October 7, 2010. That termination occurred following a public 
announcement by Minister Duguid. We are uncertain whether the Minister issued a directive to 
the OP A regarding the termination. 

In the termination letter, the OP A stated to TCE, "the OP A acknowledges that you are entitled to 
your reasonable damages from the OP A, including the anticipated value of the Contract." The 
letter also identified the OPA's "wish to work with you to identify other projects and the extent 
to which such projects may compensate you for termination of the Contract while ~Wpropriately 
protecting the interests of ratepayers." 

We have been briefed on the unsuccessful attempts to resolve this matter on the basis suggested 
. in the termination letter, despite several months of negotiations. Our instructions are to 
commence the formal legal process of identifying the appropriate mechanism to determine the 
reasonable damages, including the anticipated value of the Contract and an appropriate 
mechanism for transferring that value from the OP A and the Province of Ontario to TCE. In 
order to facilitate this process; we would request that you have your legal counsel contact us in 
order to discuss the manner of proceeding. · 

tgf.ca 



TGF 2. 

Thornton Grout Finnigan LLP 

We would be available to meet with counsel to begin this process this week. We would request 
that your counsel contact us no later than Tuesday, April 26, 2011. Our client has instructed us 
to move forward with reasonable expedition. We understand that a counterproposal will be 
delivered to TCE by the close of business on Wednesday, Apri120, 2011 as part of the informal 
settlement discussions. While this formal process of dispute resolution moves forward, our 
client remains willing to discuss alternatives, but is not willing to suspend the formal process . 

. We look forward to hearing from your counsel. 

Yours very truly, 

. Thornton Grout Finnigan LLP 

fllf ~~ Vf,/V'-~ 
Michael E. Barrack 
MEB/slg 

' . ' 

Cc Craig MacLennan, Chief of Staff to the Minister of Energy 
Jamison Steve, Principal Secretary to the hemier 
Sean Mullin, Director of Policy, Office of the Premier 
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Crystal Pritchard 

From: Michael Lyle 
Sent: Tuesday, Apri119, 2011 2:17PM 

Susan Kennedy · To: 
Subject: FW: TransCanada Energy Ltd. and Ontario Power Authority 
Attachments: Letter to C. Andersen_B. Duguid from M. Barrack dated April 19, 2011.PDF 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969:6383 
Email: mii:hael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain infonnation that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 

From: Irene Mauricette 
Sent: April 19, 20111:27 PM 
To: Kristin Jenkins; Michael Lyle; JoAnne Butler; Michael Killeavy; 'jim_hinds@irish-line.com' 
Subject: FW: TransCanada Energy Ltd. and Ontario Power Authority 

From Colin fyi. Clare for Irene x 6010 

From: SJiaronlee Gorgichuk [mailto:SGorgichuk@tgf.ca) 
Sent: April19, 201111:02 AM 
To: Colin Andersen; brad.duguid@ontario.ca 
Cc: craig.maclennan@ontario.ca; iamison.steve@ontario.ca; sean.mullin@ontario.ca 
Subject: TransCanada Energy Ltd. and Ontario Power Authority 

Dear Sirs, 

Please see attached correspondence oftoday's date from Michael Barrack. 

Regards, 
Sharon lee Gorgichuk 

li~ Thornton Grout Finnigan UP ur· RESrRUCJUIRINC+UTlCAT!Oirl-

Sharon lee Gorgichuk I Assistant to Michael E. Barrack I sgorgichuk@tgf.ca I Direct Line: 416-304-1152 I Thornton Grout Finnigan LLP I 
Suite 3200, Canadian Pa~ific Tower, 100 Wellington Street West, P.O. Box 329, Toronto-Dominion Centre, Toronto, Ontario MSK 1K7 I 416-
304-1616 I Fax:" 416-304-1313 I www.tgf.ca 
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PRIVILEGED & CONFIDENTIAL- This electronic transmission is subject to solicitor/client privilege and contains cor:tfidential information intended 
only for the person(s) named above. Any other distribution, copying or disclosure is strictly prohibited. If you have received this email in error, 
please notify our office immediately by calling (416) 304-1616, and delete this email without forwarding it or making a copy. 
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TGF 
Thornton Grout Rnnigan LLP 
RESTRUCTURING+ UTI GAliON 

·~ . ·. ' ., 

ApriL19, 2011 

VIA EMAIL• 

WITHOUT PREJUDICE 

Ontario Power Authoiity 
120 Adelaide Street West 
Suite 1600 
Toronto, Ontario 
M5H 1Tl 

Attn: Colin Andersen 
Chief Executive Officer 

Dear Sirs: 

Ministry ofEnergy 
4th Floor, Hearst Block 
900 Bay Street 
Toronto, Ontario 
M7A2El 

Canadian Pacific Tower 
TorOnto-Dorillnlon Centre 
1o0 W~UingtOn Street West 

suite 32cio, P.o. Box 329 
TorOnto, ON Canada M5K 1K7 
T 416.304.1616 F416.304.1313 

Michiiel E. liiirack· 
T: 416-304-1109 
E: mbarrack@igf.ca 

Attn: The Honourable Brad Duguid 
Minister of Energy 

Re: Southwest GTA Clean Energy Supply Contract (the "Contract'') between 
TransCanada Energy Ltd. ("TCE") and Ontario Power Authority (the "OPA") 
dated October 9, 2009 

We have been retained by TCE to represent its interests in connection with the termination of the 
Contract by letter dated October 7, 2010. That tennination occurred following a public 
announcement by Minister Duguid. We are uncertain whether the Minister issued a directive to 
the OP A regarding the termination. 

In the termination letter, the OPA stated to TCE, "the OPA acknowledges that you are entitled to 
your reaso~ble damages fro1p. the OP A, including the anticipated value of the Contract." The 

· letter also identified the OP A's "wish to work with you to identify other projects and the extent 
to which such projects may compensate you for termination of the Contract while appropriately 
protecting the interests of ratepayers." 

We have been briefed on the unsuccessful attempts to resolve this matter on the basis suggested 
in the termination letter, despite several months of negotiations. Our instructions are to 
commence the formal legal process of identifying the appropriate mechanism to determine the 
reasonable damages, including the anticipated value of the Contract and an appropriate 
mechanism for transferring that value from the OP A and the Province of Ontario to TCE. In 
order to facilitate this process, we would request that you have your legal counsel contact us in 
order to discuss the manner of proceeding. · 
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TGF 2. 

Thornton Grout Finnigan LLP 

We would be available to meet with counsel to begin this process this week. We would request 
that your counsel contact us no later than Tuesday, April26, 2011. Our client has instructed us 
to move forward with reasonable expedition. We understand that a countexproposal will be 
delivered to TCE by the close of business on Wednesday, April20, 2011 as part of the informal 
settlement discussions. While this formal process of dispute resolution moves forward, our 
clientremains willing to discuss alternatives, but is not willing to suspend the formal process. 

We look forward to hearing from your counsel. 

Yours very truly, 

Thornton Grout Finnigan LLP 

L-fi/cw~ 
Michael E. Barrack 
MEB/slg 

Cc Craig MacLennan, Chief ofStqffto the Minister of Energy 
Jamison Steve, Principal Secretary to the Premier 
Sean Mullin, Director of Policy, Office of the Premier 
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Crystal Pritchard 

From: JoAnne Butler 
Sent: 
To: 

Tuesday, April19, 2011 4:54PM 
Colin Andersen 

Cc: 
Subject: 

Kristin Jenkins; John Zych; Michael Killeavy; Irene Mauricette; Michael Lyle 
RE: Slide Deck for Tomorrow's Board Meeting 

Attachments: OGS_BOD_CM_2011 0420 v1.pptx 

John, 

Here are the revised slides with typos fixed and· have addressed all of Colin's comments except for the last point. We will 
look at that in the Exec Committee tomorrow. Thanks ... 

JCB 

JoAnne C. Butler 
Vice President, Electricity Resources 
Ontario Power Authority 

120 Adelaide Street West, Suite 1600 
Toronto, Ontario MSH 1T1 

416·969·6005 Tel. 
416-969-6071 Fax. 
joanne.butler@powerauthoritv.on.ca 

From: Colin Andersen 
Sent: Martes, 19 de· Abril de 2011 03:27 p.m. 
To: JoAnne Butler 
Cc: Kristin Jenkins; John Zych; Michael Killeavy; Irene Mauricette 
Subject: RE: Slide Deck for Tomorrow's Board Meeting 

2 typos p 3- "Extention" row 3, col2, and "howp ever" row 7, col 5 
Add the share over/under to the $4 75m cap ex box 
How are we addressing the Boards confusion from strategy day? 
What about "Sean's way"- I'm guessing Jim will ask- variation on "walkaway" (sunk cost +turbines+lost profit= money 
for nothing) vs "all in for ratepayer'' (same but adds in KW as still have to do a KW plant eventually)- noting that in both 
cases the turbine cost will be< 215 since they will be sold/repurposed for something on the dollar 

Colin Andersen 
Chief Executive Officer 

Ontario Power Authority 
120 Adelaide Street West. Suite 1600 
Toronto, Ontario M5H 1T1 
T. 416 969 6399 
F. 416 969 6380 
colin.andersen@powerauthority.on.ca 
www.powerauthority.on.ca 

Please consider your environmental responsibility before printing this email 

From: JoAnne Butler 
Sent: Tuesday, April19, 2011 2:34PM 
To: Colin Andersen 
Cc: Kristin Jenkins; John Zych; Michael Killeavy; Irene Mauricette 
Subject: Slide Deck for Tomorrow's Board Meeting 
Importance: High 
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Colin, here are our proposed slides for tomorrow's meeting. John has promised to send them out today so if you have 
any changes, please let him know. 

JCB 

JoAnne C. Butler 
Vice President, Electricity Resources 
Ontario Power Authority 

120 Adelaide Street West, Suite 1600 
Toronto, Ontario M5H 1T1 

416·969-6005 Tel. 
416·969-6071 Fax. 
joanne.butler@powerauthoritv.on.ca 
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Winding Up ofthe Oakville 

Generating Station.(OGS) Contract 

Board of Directors- For Information 
.-.' '. '· 
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Privileged and Confidential - Prepared in Contemplation of Litigation 



• 
• 

• 

• 

• 

• 

• 

• 

Status 

2 

TCE rejected OPA counter-proposal via telephone on April1 . 

Email exchange between Colin (asking for more information and proposing mediation) and Alex 
Pourbaix (strongly rejecting mediation proposal, imposiRgjc:lt;lc:ldline for us to agree to their 
proposal or threat of litigation). 

Due diligence performed by our external and internal counsel regarding pros/cons of 
arbitration/litigation. Prepared letter from Colin to Alex to propose sitting down to agree to terms 
of reference for arbitration. Letter not sent. 

Meanwhile, TCE met with Government to express concems over our proposal and more threat of 
litigation. 

TCE's approach of "divide and conquer" has worked as Government is now integrally involved 
and being lobbied by Government Relations rep from TransCanada. 

Government verbally directed us .to send counter proposabwhich puts us in apo~Jti.ol!lpf, . 
weakness, ie. negotiating with ourselves. Government inforrnedTCEthatOPA.\Nc;>lll9 be coming 
back with another proposal. . · . · . .·.•· •· 'F • 
We believe that this proposal closes the value gap enoug~. qn the;lostprofitsfroril O~S to prevent 
litigation without putting further undue obligation on the ra~epayer because of not having a 
competitive procurement. TCE may think otherwise. ·· · · 

TCE has sent letter;from their litigation counsel on April 1.!;); asking.to sit down tWlth our int~rnal 
counsel to determine the appropriate dispute mechanisrn for resolving the matter. TCE remains 
willing to discuss alternatives, but not willing to suspend the formal process. 

Privileged and Confidential - Prepared in Contemplation of Litigation ···~J!t 
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OPA ~second Courttf!r-Proposal 

NRR 
Net Revenue 
Requirement 

Financing 
Assumptions 

Contract Term 

Contract Capacity 
(Annual Av~rage) 

Sunk Cost Treatment 

Gas/Electrical 
Interconnections 

Capital Expenditures 
(CAPEX) 

Operational 
Expenditures 
(OPEX) ., 

Oth~r 

$16,900/MW..ffionth 

Unknown 

20Years +Option for 10 

Year Exemption 

450MW 

Lump Sum Payment of 
$37mm 

Payment in addition to the 
NRR 

$540mm 

Little VIsibility 

Assistance/Protection from 
mitigating Planning Act 
approvals risk 

$12,500/MW-monlh 

Assumed 7.5% Cost of Equity, all equity project. 

25Years: 

SOOMW 

Amortize over 25 years- no retums 

Payment in addition to the NRR 

$400mm 

Reas~nable 

We would approach Government to provide 
Plann_[ng A(!t:approvals exemption. · 

$14,922/MW-month 

TCE clalmed'"ulileveraged" disCount rate of 
5.25% 

25Years. 

481MW 

Amo~ize qver 25 years- no returns 

Payment in" addition to the NRR 

$475mm 

Reasonable 

No govemment assistance with permitting and 
approvals combined with a good faith 
obligation to negotiate OGS compensation 
and sunk costs if the K·W Peaking Plant 
doesn't proceed because of permitting issues. 

Privileged and Confidential - Prepared in 

:/ . ·': ,:: 

NRR covers capital costs, financing working capital, returns, fixed monthly payment 
over life of contract. Energy paid on a deemed dispatch basis, this plant will 
operate less than 10% of the time. 

TCE can finance/leverage how they want to ii1crease NPV of project .. We have 
assumed In secon? proposal what we belie~~ that they would use, 

years. 
"nice to have" sweetener. . . . .. ' .. 
Precedent for25 Y.Bar contract.- Portl~nds Energy Ce'ntre has_ option for additional 

L TEP indicates need for peaking generation in KWC~; need at least 450 MW of 
summer. p~aking ~pacity, average of 500 MW p11Jvides additional system flexibility 
and r~~t.~ces NR~·i:m per MWbasis. ' ' 

$37mm currently being audited by Ministry of Finance for substantiation and 
reasonableness. 

Precedent- Portlands Energy Centre , Halton Hill~ ,and NYR Peaking Plant Paid 
on a cost recovery basis, i.e. no opportunity to chc:irge an additional risk premium on 
top of.active costs. :rce estimate Is $100mm, ±·20%. 

Our CAPEX based on independent review by.ourTechnical Expert and published 
information on other similar generation facilities.··we have increased it by $100mm; 

"however, cannot really substantla"te why:· We ani!" Still proposing ·a _target cost on 
CAP EX where there Is a $25 uppernower band and then increasesfdecr"aases are 
shared. 

TCE has given us limited insights Into their operating expenses. 
Wa have used advice from our technical consultant on reasonable aPEX 
estimates. 



Quantum Comparison 

TCE Proposal 

OPA's First Proposal 

OPA's Final Proposal 

TCE.'s Provo~~~-

OPA's_fs.l: .· . .­
Counter Prop0saL 

OPA's:FINAt 
count~rPn:mp$~( 

SUNK COSTS OGS LOST OPPORTUNITY CAPITAL EXPENDITURES I 
($M) ($M) ($M) 

37 375 540 

37 160 400 I 
37 200 475 I 

Repla¢~ment Project Cotn:FJ.I:l'r;JS,qn 

GAP 

($M) 

354 

265 

"'~l)t\~il=<>~.t($M J 

)~.l\~pi~c~!lJ!'tit-Prgi~ct· 
·· illtl~dl~giost · · 

oQp_onuni.I:Y of . : ··. ''"{•'(','-''''' ··, :·.· ' . 
capc~llingOGS ($M)• 

• c~pita'fi:ost(Sivli 

$0 $100 $200 :.$300 $400 $500 $600 $}QO $8QO $900 .$.1;0.00 

in$M 

Financing Assumptions updated to reflect what we "think" that TCE would be using, ie. WACC- 5.25% 

Proposal covers OGS and KWCG profits, no double dipping ONTARIO I 
POWER AUTHORITY L! 



Next·Steps 

0 

0 

0 

0 

0 

Send out new counter proposaL 

TCE accepts- proceed to sign Implementation Agreement and work towards completing contract. 

TCE does not accept- legal teams, will determine appropriate mechanism to resolve the matter. 
However, we have lost our leverag~ to try and get the dispute mechanisms on the table first. 

Reasonable probability that Government will continue to direct us to meet TCE's demands for fear 
of either private arbitration or public litigation. 

Send out strongly worded letter (prepared) to TCE indicating that they have breached their terms 
of the confidentiality agreement with us and are not negotiating in good faith. 

ONTARI&.~.· 
POWERAUTHORIW 
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Crystal Pritchard 

From: Susan Kennedy 
Sent: 
"ro: 

Tuesday, April19, 2011 8:20PM 
Michael Lyle 

Subject: FW: TCE Matter- Potential SWGTA Contract Settlement Discussion Outcomes .... 
Attachments: SWGTA Contract Potential Outcomes 19 Apr 2011.ppt; SWGTA Scenarios 19 Apr 2011.xlsx 

Importance: . High 

FYI. Also, if you get this, can you give me a call - I have something I want to float for 
your consideration before the board meeting and given your meeting schedule (and the fact 
that I have a physic appointment from 8 - 9 tomorrow, we probably won't see each other. 905-
640-5894. 

-----Original Message----­
From: Michael Killeavy 
Sent: Tue 4/19/2011 8:18 PM 
To: Susan Kennedy; pivanoff@osler.com; Sebastiane, Rocco; Smith, Elliot· 
Cc: JoAnne Butler; Deborah Langelaan 
Subject: TCE Matter - Potential SWGTA Contract Settlement Discussion Outcomes 

*** PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION *** 

There has been a lot of discussion about the possible outcomes of the settlement discussions 
with TCE by certain persons not directly involved in these settlement discussions. Sadly; 
most of this discussion has been uninformed. I have prepared the attached slJde that sets 
out a few different scenarios along with their approximate cost to the ratepayer. This 
graphical depiction is only intended to show the relative magnitude of the impact for each 
outcome to the ratepayer. Furthermore, it is not an exhaustive listing of the potential 
outcomes. 

What might 
acceptance 
ratepayer. 
ratepayer. 
with regard 

not be obvious to those not involved directly in the discussions is that 
of TCE's original proposal to settle is the worst possible outcome for the 
It appears that our second counter-proposal is the next worst outcome for the 
This slide might help the Board and other decision-makers in their deliberations 
to their decision on sending TCE the second counter-proposal. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power. Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 
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Potential Outcomes 

SWGTA Outcome Scenarios 

$0 $100 $200 $300 $400 . $500 $600 $700 $800 $900 $1,000 

Cost to the Ontario Ratepayer 

1 
• OGS Sunk • CT Cost • CAP EX • OGS Financial Value . . . . . . . . t, 

Privileged and Confidential- Prepared in Contemplation of Litigation . ONTARIO .· . 
POWER AUTHORITY 
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* PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION *** 

VGTA Potential Outcomes 

OGS Sunk CTs CAP EX OGS Profits 

!St Outcome $37 0 0 0 $37 

:cond Best Outcome $37 $50 $87 

!purpose CTs $37 $210 $200 $200 $647 

'A Counter-Proposal $37 $375 $50 $462 

>A 2nd Counter-Proposal $37 $0 $475 $200 $712 

mnot Repurpose CTs $37 $210 $0 $375 $622 

:E Proposal $37 0 $540 $375 $952 



Crystal Pritchard 

From: 
Sent: 
To: 

Cc: 
Subject: 

Attachments: 

John Zych 
Tuesday, April19, 2011 8:22PM 
Colin Andersen; ceb1618@aol.com; jim.hinds@irish-line.com; jmichaelcostello@hotmail.com; 
rfitzgerald7@sympatico.ca; rfitzgerald7@sympatico.ca; ferrari@execulink.com; 
blourie@ivey.org; pjmon@yorku.ca; lynandneil@sympatico.ca 
JoAnne Butler; Michael LY.Ie; Kristin Jenkins; Michael Killeavy; Irene Mauricette; Nimi Visram 
BOARD TELECONFERENCE MEETING -WEDNESDAY, APRIL 20, 2010 AT 5:30P.M., 
TORONTO TIME 
OGS_BOD_CM_20110420 v1.pptx 

I wish to confirm that we will hold a Board teleconference meeting on Wednesday, April20, 2010 at 5:30 p.m., Toronto 
time, on the subject of the Oakville generating station matter. It is expected to last about 45 minutes. 

A slide deck is attached. 

All Board members other than Lyn Mcleod are expected to participate. (Lyn is away until April 26th and does not have 
access to e-mail, so I do not expect her to participate.) 

This is an information matter, so there is no resolution. (If an OPA counter-offer to TransCanada Energy is agreed to by 
the Board and accepted by TransCanada Energy, an implementation agreement will be drafted by the parties, which our 
Board will be asked to approve before signing.) 

The call-in number particulars are as follows: 

Toll Free: 1-877-320-7617 

OPA Board Members' Access Code: 6802847 

If any of our Board members are in downtown Toronto at the time of the meeting, they should feel free to attend in person 
in the 16th Floor Boardroom, if they wish to do so. 

John Zych 
Corporate Secretary 
Ontario Power Authority 
Suite 1600 
120 Adelaide Street West 
Toronto, ON M5H 1T1 
416-969-6055 
416-967-7474 Main telephone 
416-967-1947 OPA Fax 
416-416-324-5488 Personal. Fax 
John.Zych@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain 
information that is privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended 
recipient(s), any dissemination, distribution or copying of this e-mail message or any files transmitted with it is strictly 
prohibited. If you have received this message in error or are not the named recipient(s), please notify the sender 
immediately and delete this e-mail message. 
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• 

• 

• 

• 

• 

• 

• 

• 

Status 

2 

TCE rejected OPA counter-proposal via telephone on April1 . 

Email exchange between Colin (asking for more information and proposing mediation) and Alex 
Pourbaix (strongly rejecting mediation proposal, imposing :qeadline for us to agree to their 
proposal or threat of litigation). 

Due diligence performed by our external and internal counsel regarding pros/cons of 
arbitration/litigation. Prepared letter from Colin to Alex to propose sitting down to agree to terms 
of reference for arbitration. Letter hot sent. 

Meanwhile, TCE met with Government to express concerns over our proposal and more threat of 
litigation. 

TCE's approach of "divide and conquer" has worked as Government is now integrally involved 
and being lobbied by Government Relations rep from TransCanada. 

Government verbally directed us to send counter propos~! which puts us in a;pp$ijioqof 
. . ·'··" --·-~:-~· r• .. · , , ., . 

weakness, ie. negotiating with ourselves. Government infprmed TCEthat OS'A:V)fpul<n~e,coming 
back with another proposal. · · :~· :< · · 
We believe that this proposal closes the value gap enoUQ~ on the lost profits;froiJl·iO@,$ to prevent 
litigation without putting further undue obligation on the ratepayer·because.~t;o:9tihaving a 
competitive procurement. TCE may think otherwise. · · · .> ·, 

TCE has sent letter from their litigation counsel on April J~·asking: to sit doW,q·withi!~q'rnit:~tern~l 
c .. .,. --~. - . -' ·;, . . _,. . . • -·.;.· r 

counsel to determine the appropriate dispute mechanism for resolving the matter:''TCE re'rriains 
willing to discuss alternatives, but not willing to suspend the formal process . 

Privileged and Confidential - Prepared in Contemplation of Litigation . ,!let 



OPA Second Counter-Proposal 

-

TCE Proposal OPA Counter-Proposal CPA Second Counter Proposal 
March 10, 2011 March 28, 2011 April21, 2011 Comments 

NRR 
Net Revenue $16,900/MW-month $12,500/MW-month 

NRR covers capital costs, financing working capital, returns, fixed monthly payment 

Requirement 
$14,922/MW-mon~ over life of contract. Energy paid on a deemed dispatch basis, this plant will 

operate less than 10% of the time. 

Financing TCE claimed·"unleveraged" discount rate of 
. . . '·" ..... ' . ' 

Unknown Assumed 7.5% Cost of Equity, all equity project TCE can financefleverage how they want to Increase NPV of project.. We have 
Assumptions 5.25% assumed In second proposal what we bellev,e,thSt ~eywo1,11~ u.se. 

We believe that TCE obtains all theirvalua·in the first20:years. 10 Year Option Is a 

Contract Term 
20Years +Option for 10 

25 Years 25Years 
"nice to have• sweetener. 

Year Exemption 
I 

. Precedent for25 Year contract.:- Portlands,_Energy Centre has option for additional 
fivevearsonthe20-vearterm. } ; ·;' ·' ·. '·· 

Contract Capacity 
450MW 500MW 481MW 

LTEP Indicates need for peaking generation in KWCG; need at least450 MW of 
(Annual Average) summer peaking qapacity, average of 500 MW provides additional system flexibility 

and reduce~ NRR on per MWbasis, -

Sunk Cost Treatment 
lump Sum Payment of 

AmortiZe over 25 years - no returns Amortize over 25 years - no returns $37mm currently being audited by Ministry of Finance for substantiation and 
$37mm reasonableness, 

Gas/Electrical Payment in addition to the 
Payment In addition to the NRR Payment in addition to the NRR 

Precedent- Portlands Energy Centre, Halloil Hills ,and NYR Peaking Pi_anl Paid 

Interconnections NRR on a cost recovery basis, i.e. no opportunity tO charge an additional risk premium on 
top of active costs. TCE estimate is $100mm, ± 20%, 

' 
.. 

Our CAP EX based on Independent review by ~yrTechnical Expert and published 

Capital Expenditures 
$540mm $400mm $475mm 

information on other similar generation facilities: We have increased itby $100mm; 

(CAP EX) however, cannot really substantiate why:. Weare Still proposing- a targ-~t cost on 
CAP EX where there is a $25 upparnower b~nd and then increasaslde~eases are 
shared. 

. ' 
Operational TCE has given us Umited insights Into their operating expenses. 
Expenditures litt!e Visibility Reasonable Reasonable We have used advice from our technical consultant on reasonable OPEX 
(OPEX) estimates. 

.. .:~ ;< ,'>_, • ' ·~ '.1-,·:··: .-' '·' ',''" .· ... · .. ~""' ... 

No government assistance with permlttfng and 
Assistance/Protection from We would approach Government to provide 

approvals combined with a good faith In the second counter-proposal the permitting risk Is entirely tran~ferred to TCE; , 
Other. mitigating· Planning Act Plannin!;!_ Act approvals exemption. 

obligation to negotiate OGS compensation howe•ec, the pcom;, of fiodfog oompoo,.Uoo of OGS '"' pcofits wo"ld ooouo~ 
approvals risk and sunk costs If the K·W Peaking Plant 

uotilooothecopUool•fooodONTARIO . ~. doesn't proceed because of permitting issues. 

3 Privileged and Confidential - Prepared in Contemplation of Litigation l~l' 111' u 



Quantum Comparison 

TCE Proposal 

OPA's First Proposal 

OPA's Final Proposal 

TCE~s Proposal 

OPA's.lst 
Counter.Proposal 

OPA's~EINA~ 
CounterProposal 

SUNK COSTS OGS LOST OPPORTUNITY CAPITAL EXPENDITURES 

($M) . ($M) ($M) 
. ·-· .. 

37 375 540 

37 160 400 

37 200 475 
------

Replacement Project Colli:p~tison 

$0 $100 $200 $300 $400 $500 $600 $ZOO $800 $900 '$1;0QP 

in$M 

GAP 

($M) 

354 

265 

~;§~JJl.I{Cost($M} 

\!~~ll!~~~!P,I),.;tPrqject 
ii!~llldioglost 
l)pp.!iit\fnity.of ·. 
~~~~lllngb.GS ($M}* 

i~jca,r.iiartost($MJ 

! 

I 

Financing Assumptions updated to reflect what we "think" that TCE would be using; ie. WACC - 5.25% 

Proposal covers OGS and KWCG profits, no double dipping .. ONTARIO~ 
POWER AUTHORITY 

~ 



Next Steps 

• 

• 

• 

• 

• 

Send out new counter proposal. 

TCE accepts- proceed to sign Implementation Agreement and work towards completing contract. 

TCE does not accept- legal teams will determine appropriate mechanism to resolve the matter . 
However, we have lost our leverage to try and get the dispute mechanisms on the table first. 

Reasonable probability that Government will continue to direct us to meet TCE's demands for fear 
9f either private arbitration or public litigation. 

~end out strongly worded letter (prepared) to TCE indicating that they have breacheQ their terms 
of the confidentiality agreement with us and are not negotiating in good faith. 

O·N .. ·.TA. ··.R.t:ot . . 
POWER .AUTHORITY . - ' ' ~ 



Crystal Pritchard 

From: Susan Kennedy 
Sent: 
To: 

Wednesday, April 20, 2011 9:55AM 
Michael Lyle 

Subject: FW: TCE Matter- Potential SWGTA Contract Settlement Discussion Outcomes- SECOND 
REVISION .... 

Attachments: SWGTA Contract Potential Outcomes 20 Apr 2011. ppt; SWGTA Contract Potential 
Outcomes 19 Apr 2011.ppt . 

Importance: High 

FYI 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 

-----Original Message----­
From: Michael Killeavy 
Sent: April 20, 2011 7:25 AM 
To: Susan Kennedy; Sebastiane, Rocco; Smith, Elliot; pivanoff@osler.com 
Cc: JoAnne Butler; Deborah Langelaan 
Subject: TCE Matter - Potential SWGTA Contract Settlement Discussion Outcomes - SECOND 
REVISION ..•. 
Importance: _High 

*** PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION *** 

I reviewed what I did last night and I made a revision to the second scenario from the top -
TCE is successful at litigation or arbitration and receives a damage award for the OGS sunk 
costs, including the CTs, and financial value of the OGS contract ("worse case damage 
award"). I had estimated the financial value of the OGS contract at the proposed $375M 
settlement from TCE. This likely isn't the worse case, so I re-did the graphic with the 
alleged financial value of the OGS contract (so far anyway) at $500M. This means tnat the 
proposed second OPA.counter-proposal is actually. slightly better for the ratepayer than a 
worse case damage award if TCE were to agree with our proposed settlement. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 ·(office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

1 



Potential Outcomes 

SWGTA Outcome Scenarios 

$0 $100 $200 $300 $400 $500 $600 $700 

Cost to the Ontario Ratepayer ($million) 

1 Privileged and Confidential - Prepared in Contemplation of Litigation 

$800 $900 

OGS 
Sunk 

CTCost 

CAP EX 

OGS 
Financial 
Value 

$1,000 
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Potential Outcomes 

SWGTA Outcome Scenarios 

$0 $100 $200 $300 $400 $500 $600 $700 $800 $900 $1,000 

Cost to the Ontario Ratepayer ($million) 

1 
• OGS Sunk • CT Cost • CAP EX • OGS Financial Value t. 

Privileged and Confidential- Prepared in Contemplation of Litigation ON:·iaRI,Q.··· ... · .. 
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Crystal Pritchard 

From: JoAnne Butier 
Sent: 
To: 

Wednesday, April20, 2011 3:32 PM 
OPA Executive 

Cc: John Zych 
Subject: FW: OPA- TCE [Privileged al)d Confidential] 
Attachments: Letter to Alex Pourbaix (OPA letterhead) April 20 2011 20472672_3.doc 

This is the letter that I referred to this morning and was noted as the last bullet in the slide deck. I think that it is worth a 
conversation at the Board tonigh~ although it does not have to be sent to the Board. 

JCB 

JoAnne C. Butler 
Vice President, Electricity Resources 
Ontario Power Authority 

120 Adelaide Street West, Suite 1600 
Toronto, a·ntario M5H 1T1 

416·969·6005 Tel. 
416·969·6071 Fax. 
joanne.butler@powerauthority.on.ca 

From: Ivanoff, Paul [mailto:Pivanoff@osler.coml 
Sent: Mit§rcoles, 20 de Abril de 2011 03:23 p.m. 
To: JoAnne Butler; Michael Killeavy 
Cc: Sebastiana, Rocco; Smith, Elliot; Deborah Langelaan; Susan Kennedy 
Subject: OPA - TCE [Privileged and Confidential] 

Further to our meeting of yesterday afternoon, attached is the draft letter to TCE that we discussed. 

Regards, 
Paul 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osier, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place r!::r· _, ·~ ,~ 
-··********-*"**********'""***"*"""***********---..********** 

This e-mail message is privileged, confidentfal and subject to 

1 



copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privi18gie, confidentiel et 
soumis a des droits d'auteur. ll est interdit de l'utiliser ou 
de le divulguer sans autorisation. 
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[ONTARIO POWER AUTHORITY LETTERHEAD] 

April [e], 2011 

SENT BY FACSIMILE AND EMAit 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Mr. Alex Pourbaix 
President, Energy and Oil Pipelines 
TransCanada Energy Limited 
450- 1 Street, SW 
Calgary, Alberta 
T2P 5Hl 

Dear Mr. Pourbaix: 

Southwest GTA Clean Energy Supply Con.!ract (the "Contract';) between TransCanada 
Energy Ltd. ("TCE") and Ontario Power Authority (the "OP A") dated October 9, 2009 

As you know, the OPA and TCE entered into a Confidentiality Agreement dated October 8, 2010 
(the "Confidentiality Agreement") and a letter agreement dated December 21, 2010 (the 
"MOU"). We are writing to you at this~ time to advise you of our concerns regarding ICE's 
failure to comply with its obligations under these two agreements. 

We understand that on April 12, 2011, TCE delivered a presentation to the Government of 
Ontario entitled "SW-GIA Update". Contained within this presentation were excerpts from 
confidential correspondence sent to ICE by the OPA, as well as confidential details of proposals 
relating to the Contract. Moreover, on April 19, 2011, your counsel, Thornton Grout Finnigan 
LLP, sent a letter to the Minister of Energy, the Office of the Premier and the OPA, which 
described confidential negotiations between the OPA and TCE. Each of these actions constitutes 
a breach by TCE of the Confidentiality Agreement. 

Regarding the MOU, the parties acknowledged in that agreement that they were working 
together cooperatively to identify other generation projects that meet Ontario's electricity system 
needs. The MOU contains express obligations requiring both TCE and the OPA to engage in 
good faith negotiations. In that regard, the MOU states that "[T]he OPA and ICE agree to work 
together in good faith to negotiate the definitive form of an agreement (the "Definitive 
Agreement") in respect of the Potential Project, or an alternative project agreed to by the OPA 
and ICE." The OPA maintains that the delivery by TCE of its presentation to the Government is 
not only a breach by TCE of the Confidentiality Agreement, but it also constitutes a failure to 
negotiate with the OPA in good faith as required by the MOU. To be clear, the OPA views 
ICE's acts as a tactic made in bad faith in an attempt to advance its negotiating position as 
against the OPA. The OPA requires that ICE cease and desist· from further breaches of the 
Confidentiality Agreement and the MOU and hereby puts TCE on notice that it reserves all of its 
rights and remedies against TCE respecting the actions referred to above. 

LEGAL _I :20472672.3 



-2-

As for communications from your external counsel to the OP A, I would request that you have 
your external counsel direct any future correspondence.to Rocco Sebastiano and Paul Ivanoff at 
Osler, Hoskin & Harcourt LLP, in accordance with the Law Society of Upper Canada's Rules of 
Professional Conduct. 

Lastly, in an effort to move forward with good faith negotiations, we are preparing a revised 
draft proposal and will be sending it to TCE shortly. · · · · · 

Yours truly, 

JoAnne Butler 
Vice President, Electricity Resources 

cc. Colin Andersen, OP A 
Michael Killeavy, OPA 
Rocco Sebastiana, Osler, Hoskin & Harcourt LLP 
Paul Ivanoff, Osler, Hoskin & Harcourt LLP 

LEGAL _I :20472672.3 



Crystal Pritchard 

From: Michael Killeavy 
Sent: 
To: 

·Subject: 

Wednesday, April 20, 2011 7:42 PM 
Michael Lyle 
Fw: OPA- TCE [Privileged and Confidential] 

Attachments: Letter to Alex Pourbaix (OPA letterhead) April20 2011 20472672 3.doc 
' . -

Was this your understanding? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeaw@powerauthoritv.on.ca 

From: JoAnne Butler 
Sent: Wednesday, April 20, 2011 07:34 PM 
To: Michael Killeavy 
Cc: Deborah Langelaan 
Subject: FW: OPA- TCE [Privileged and Confidential] 

I think that we got from the Board meeting to fold in elements of this letter, into a letter from counsel to counsel. .. can you 
please talk to Paul about this? 

JCB 

JoAnne C. Butler 
Vice President, Electricity Resources 
Ontario Power Authority 

120 Adelaide Street West, Suite 1600 
Toronto, Ontario M5H 1T1 

416-969-6005 ·rei. 
416-969-6071 Fax. 
joanne.butler@powerauthority.on.ca 

From: Ivanoff, Paul [mailto:Pivanoff@osler.com] 
Sent: Mh§rcoles, 20 de Abril de 2011 03:23 p.m. 
To: JoAnne Butler; Michael Killeavy 
Cc: Sebastiana, Rocco; Smith, Elliot; Deborah Langelaan; Susan Kennedy 
Subject: OPA - TCE [Privileged and Confidential] 

Further to our meeting of yesterday afternoon, attached is the draft letter to TCE that we discussed. 

Regards, 
Paul 

1 



D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
~ario, Canada M5X 188 

""""--"******"**""""*-****-•**~..._ .......... __ ~ 

This e-mail message is privileged. confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privih~gie, confidentiel et 
soumis a des droits d'auteur. II est interdit de l'utiliser au 
de le divulguer sans autorisation. 
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. [ONTARIO POWER AUTHORITY LETTERHEAD] 

April [•J, 2011 

SENT BY FACSIMILE AND EMAIL 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Mr. Alex Pourbaix 
President, Energy and Oil Pipelines 
TransCanada Energy Limited 
450- 1 Street, SW 
Calgary, Alberta 
T2P 5H1 

Dear Mr. Pourbaix: 

Southwest GTA Clean Energy Supply Contract (the "Contract") between TransCanada 
Energy Ltd. ("TCE") and Ontario Power Authority (the "OPA") dated October 9, 2009 

As you know, the OPA and TCE entered into a Confidentiality Agreement dated October 8, 2010 
(the "Confidentiality Agreement") and a letter agreement dated ·December 21, 2010 (the 
"MOU"). We are writing to you at this time to advise you of our concerns regarding TCE's 
failure to comply with its obligations under these two agreements. 

We understand that on April 12, 2011, TCE delivered a presentation to .the Government of 
Ontario entitled "SW-GTA Update". Contained within this presentation were excerpts from 
confidential correspondence sent to TCE by the OPA, as well as confidential details of proposals 
relating to the Contract. Moreover, on April 19, 2011, your counsel, Thornton Grout Finnigan 
LLP, sent a letter to the Minister of Energy, the Office of the Premier and the OPA, which 
described confidential negotiations between the OPA and TCE. Each of these actions constitutes 
a breach by TCE of the Confidentiality Agreement. 

Regarding the MOU, the parties acknowledged in that agreement that they were working 
together cooperatively to identify other generation projects that meet Ontario's electricity system 
needs. The MOU contains express obligations requiring both TCE and the OPA to engage in 
good faith negotiations. In that regard, the MOU states that "[T]he OPA and TCE agree to work 
together in good faith to negotiate the definitive form of an agreement (the "Definitive 
Agreement") in respect of the Potential Project, or an alternative project agreed to by the OPA 
and TCE." The OPA maintains that the delivery by TCE of its presentation to the Government is 
not only a breach by TCE of the Confidentiality Agreement, but it also constitutes a failure to 
negotiate with the. OPA in good faith as required by the MOU. To be clear, the OPA views 
TCE' s acts as a tactic made in bad faith in an attempt to advance its negotiating position as 
against the OPA. The OPA requires that TCE cease and desist from further breaches of the 
Confidentiality Agreement and the MOU and hereby puts TCE on notice that it reserves all of its 
rights and remedies against TCE respecting the actions referred to above. 
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As for communications from your external counsel to the OP A, I would request that you have 
your external counsel direct any future correspondence to Rocco Sebastiana and Paul Ivanoff at 
Osler, Hoskin & Harcourt LLP, in accordance with the Law Society of Upper Canada's Rules of 
Professional Conduct. 

Lastly, in an effort to move forward with good faith negotiations, we are preparing a revised 
draft proposal and will be sending it to TCE shortly. 

Yours truly, 

JoAnne Butler 
Vice President, Electricity Resources 

cc. Colin Andersen, OPA 
Michael Killeavy, OPA 
Rocco Sebastiana, Osler, Hoskin & Harcourt LLP 
Paul Ivanoff, Osler, Hoskin & Harcourt LLP 
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Crystal Pritchard 

From: Michae.l Lyle . 
Sent: 
To: 

Wednesday, April 20, 2011 7:45 PM 
Michael Killeavy 

Subject: Re: OPA- TCE [Privileged and Confidential] 

No but I think we got that from the call with Craig. We are still going·to have to loop back with Colin. 

From: Michael Killeavy 
Sent: Wednesday, April 20, 2011 07:42 PM 
To: Michael Lyle 
Subject: Fw: OPA - TCE [Privileged and Confidential] 

Was this your understanding? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavv@powerauthority.on.ca 

From: JoAnne Butler 
Sent: Wednesday, April 20, 2011 07:34 PM 
To: Michael Killeavy 
Cc: Deborah Langelaan 
Subject: FW: OPA- TCE [Privileged and Confidential] 

I think that we got from the Board meeting to fold in elements of this letter, into a letter from counsel to counsel ... can you 
please talk to Paul about this? 

JCB 

JoAnne C. Butler 
Vice President, Electricity Resources 
Ontario Power Authority 

120 Adelaide Street West, Suite 1600 
Toronto, Ontario M5H 1T1 

416'969-6005 Tel. 
416-969-6071 Fax. 
joanne butler@powerauthoritv.on.ca 

From: Ivanoff, Paul [mailto:Pivanoff@osler.com] 
Sent: Miercoles, 20 de Abril de 2011 03:23 p.m. 
To: JoAnne Butler; Michael Killeavy 
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Cc: Sebastiane, Rocco; Smith, Elliot; Deborah Langelaan; Susan Kennedy 
Subject: OPA - TCE [Privileged and Confidential) 

Further to our meeting of yesterday afternoon, attached is the draft letter to TCE that we discussed. 

Regards, 
Paul 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place [!]"·' ..... -,~ 

This e-mail message is privileged; confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privitegie, confidentiel et 
soumis a des droits d'auteur. ll est interdit de l'utiliser ou 
dele divulguer sans autorisation. 
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Crystal Pritchard 

From: Michael Killeavy 
Sent: 
To: 

Wednesday, April 20, 2011 7:46 PM 
JoAnne Butler 

Cc: Deborah Langelaan; Michael Lyle 
Subject: Re: OPA- TCE [Privileged and Confidential] 

Couldwe discuss this with Colin tomorrow? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavv@powerauthority.on.ca 

From: JoAnne Butler 
Sent: Wednesday, April 20, 2011 07:34 PM 
To: Michael Killeavy 
Cc: Deborah Langelaan 
Subject: FW: OPA - TCE [Privileged and Confidential] 

I think that we got from the Board meeting to fold in elements of this letter, into a letter from counsel to counsel. .. can you 
please talk to Paul about this? · 

JCB 

JoAnne C. Butler 
Vice President, Electricity Resources 
Ontario Power Authority 

120 Adelaide Street West, Suite 1600 
Toronto, Ontario M5H 1T1 

416-969-6005 Tel. 
416-969·6071 Fax. 
joanne.butler@powerauthority.on.ca 

From: Ivanoff, Paul [mailto:Pivanoff@osler.com] 
Sent: Mil§rcoles, 20 de Abril de 2011 03:23p.m. 
To: JoAnne Butler; Michael Killeavy 
Cc: Sebastiana, Rocco; Smith, Elliot; Deborah Langelaan; .Susan Kennedy 
Subject: OPA - TCE [Privileged and Confidential] 

Further to. our meeting of yesterday afternoon, attached is the draft letter to TCE that we discussed. 
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Regards, 
Paul 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
oivanoff@osler.com 

Osier, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
~ario, Canada M5X 188 

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privi!E~gi9, confidentiel et 
soumis a des droits d'auteur. 11 est interdit de l'utitiser ou 
de le divulguer sans autorisation. 
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Crystal Pritchard 

From:· 
Sent: 
To: 
Cc: 

JoAnne Butler ,.._ ·" . -, . . . . - . 
Wednesday, April 20;2011 7:4ilPM 
Michael Killeavy 

~---·· -,_ 
···.-~---' 

Subject: 
Debpr;~b,Lan~elaan; Micbaetlyle, _ , 

··REi: ·aPN- TeE [Priviie9eCi ·anifconfidimtiaiJ' - -- · ···- • · 

Sure ... 

From: Michael Killeavy 
Sent: Wednesday, April 20, 2011 07:46 PM 
To: JoAnne Butler 
Cc: Deborah Langelaan; Michael Lyle 
Subject: Re: OPA - TCE [Privileged and Confidential] 

Could we discuss this with Colin tomorrow? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeaw@powerauthoritv.on.ca 

From: JoAnne Butler 
Sent: Wednesday, April 20, 2011 07:34PM 
To: Michael Killeavy 
Cc: Deborah Langelaan 
Subject: FW: OPA - TCE [Privileged and Confidential] 

..:.·-·,.:·-

I think that we got from the Board meeting to fold in elements of this letter, into a letter from counsel to counseL..can you 
please talk to Paul about this? 

JCB 

JoAnne C. Butler 
Vice President, Electricity Resources 
Ontario Power Authority 

120 Adelaide Street West, Suite 1600 
Toronto, Ontario M5H 1T1 

416-969-6005 Tel. 
416-969-6071 Fax. 
joanne.butler@powerauthority.on.ca 
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From: Ivanoff, Paul [mailto:Pivanoff@osler.coml 
Sent: Mh§rcoles, 20 de Abril de 2011 03:23 p.m. 
To: JoAnne Butler; Michael Killeavy 
Cc: Sebastiane, Rocco; Smith, Elliot; Deborah Langelaan; Susan Kennedy 
Subject: OPA - TCE [Privileged and Confidential] 

Further to our meeting of yesterday afternoon, attached is the dnift letter to TCE that, we discussed. 

Regards, 
Paul 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osier, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
E]ario, Canada MSX 1 88 

Thfs e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privilElgie, confidentiel et 
Soumis 3 des droits d'auteur. II est interdit de l'uliliser au 
de le divulguer sans autorisation . 

....... ~ ........... ~ .... -,..,.,. ........... _.. ........... --
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Crystal Pritchard 

From: 
Sent: 
To: 
Subject: 

Ok. let's try for that. 

.. ,.': 

Michael Lyle 
Wednesday, April20,.2011 .8:06 PM 
'Halyna.Perun2@bntario.ca'· 
Re:TCE 

From: Perun, Halyna N. (MEI) [mailto:Halyna.Perun2@ontario.ca] · 
Sent: Wednesday, April 20, 2011 08:00 PM 
To: Michael Lyle 
Subject: Re: TCE 

· .. ,._, .. ·-\, 

Yes I'd like that- I am in meetings a large part of the day though tomorrow- possible at 1? 

Halyna Perun 
A\Director 
Ph: 416 325 6681 
BB: 416 671 2607 

Sent using BlackBerry 

From: Michael Lyle <Michaei.Lyle@powerauthoritv.on.ca> 
To: Perun, Halyna N. (MEI) 
Sent: Wed Apr 20 19:52:18 2011 
Subject: Re: TCE 

Perfiaps we can talk first. 

From: Perun, Halyna N. (MEI) fmailto:Halyna.Perun2@ontario.caJ 
Sent: Wednesday, April 20, 2011 07:48 PM 
To: Michael Lyle 
Subject: Re: TCE 

Hi Mike- as both counsel for the opa and minister have been asked to contact the tee counsel we should arrange a call 
tomorrow with Rocco/Ivan and John to discuss next steps - I will endeavour to seek instructions on my end. Thanks for 
sending 

Halyna Perun 
A\Director 
Ph: 4j6 325 6681 
BB: 416 671 2607 

Sent using BlackBerry 

From: Nimi Visram <Nimi.Visram@powerauthoritv.on.ca> 
To: Perun, Halyna N .. (MEI) 
Cc: Michael Lyle <Michael.lyle@powerauthoritv.on.ca> 
Sent: Wed Apr 20 15:45:38 2011 
subject: TCE 

Please find attached correspondence from Thornton Grout Finnigan llP dated April19, 2011. 
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Nimi Vis ram I Ontario Power Authority I Executive Assistant & Board Coordinator, to General Counsel & Vice President, legal, Aborigir~~' and 
Regulatory Affairs 
120 Adelaide St w., Suite 1600 I Toronto, Ontario, MSH 1T1 

'if Phone: 416.969.6027 I @ Fax: 416.967.36831 I8J Email: nimi.visram@powerauthoritv.on.ca 

Jl Please consider your environmental responsibility before printing this emaiL 
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Crystal Pritchard 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Michael Killeavy 
Thursday, April21, 2011 9:55AM 
JoAnne Butler; Colin Andersen; Brett Baker; Michael lyle 
Deborah Langelaan 
TCE Matter- Government-Instructed Counter-Proposal to TCE .... 
#20465379v3_LEGAL_1_- Draft Second Project Proposal toTCE.doc . 

*** PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION·*** 

Attached is an updated version of the counter-proposal with the revisions discussed last evening incorporated into the 
draft. Please note that this updated document has not yet been reviewed by our litigation counsel. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL} 
416-967-1947 (FAX) 

1 



DRAFT: APRIL :W21, 2011, 410:00 Al!M 

PRIVILEGED, CONFIDENTIAL AND WITHOUTPREJUDICE 

Dear Mr. Pourbaix: 

Sorithw~st GT .i\. .· Cl~~m. ~nergy Supply. C~ntract (the ;,Co11trach. between l'ra~sCanada 
Energy Ltd. ("TCE") and the Ontario Power Authority ("OPA"} dated October 9, 2009 

As stated in Colin's my_ October 7, 2010letter to you, we wish to work with you toidentify 
projects l!lld the extent to which such projects may compensate TCE for termination of the 
Contract while appropriately protecting the interests of ratepayers. We have reviewed the 
proposal contained iiL the drafi implementation agreement and schedules TCE provided to lis, 
and fmd that it does not meet this requirement. We would like to suggest an alternative proposal 
whichwe believe meets this requirement. . 

The Government of Ontario's Long-Term Energy Plan has identified a need for a peaking natural · 
gas-fired plant in the Kitchener-Waterloo-Cambridge area. We believe such a plant is a project 
that could compensate TCE for the termination of the Contract and at the same time protect the 
interests of ratepayers (the "Replacement Project"). We have set out in Schedule "A" to this 
letter a technical description of the requirements of the Replacement Project. 

We would propose to enter into a contract with TCE for TCE to construct, own, operate and 
maintain the Replacement Project as compensation for the termination of the Contract. The 
contract for the Replacement Project (the "Replacement Contract") would be based on the final 
form of contract (the ''NYR Contract") included as part of the Northern York Region Peaking 
Generation Request for Proposals, subject to the changes set out below and otherwise as 
necessitated by Schedule "A". The financial parameters· of the Replacement Contract would be 
as set out in Schedule "B" to this letter. In consideration of the uncertainties in the Replacement 
Project, we would include a mechanism in the Replacement Contract to adjust the NRR upon 
commercial operation on the basis set out in Schedule "C" to this letter. 

The following sets out the changes to the NYR Contract that would be applicable to the 
Replacement Contract: 

I. Permits and Approvals. With respect to the approvals required pursuant to the Planning 
Act to construct the Replacement Project, the OPA would work with TCE, the host 
municipality and the Province of Ontario to ensure that once all of the requirements for 
the Planning Act approvals have been satisfied, the approvals are issued in a timely 
marmer. 

If this did not occur and the delay in the issuance of such Planning Act approvals caused 
TCE not to achieve Commercial Operation by the Milestone Date for Commercial 
Operation, such delay would be considered an event of Force Majeure, and TCE would 
be entitled to recover its reasonable, out~of-pocket costs resulting from such delay, by 
way of a corresponding increase in the Net Revenue Requirement (NRR). · 

In addition, the OP A would not have the right to terminate the Replacement Contract for 
such event of Force Majeure, imless the event of Force Majeure resulted in a delay that 
was greater than two years and. the OPA paid TCE a termination payment which the 
Parties would negotiate in good faith and would compensate TCE for reasonable damages 

LEGAL_I:2046S379.2 
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associated with (i) the total amount of the verified, non-recoverable sunk costs (net of any 
residual value) associated with the development of the Oakville Generating Station, 
provided however that such total amount shall not exceed $37,000,000, (ii) the total 
amount of the verified, non-recoverable sunk costs (net of any residual value) prudently 
incurred in the development of the Replacement Project, and (iii) the anticipated financial 
value of the Contract. 

Oakville Sunk Costs. The NRR set out in Schedule "B" to this letter includes an amount 
equal to $37,000,000 on account ofTCE's sunk costs associated with the development of 
the Oakville Generating Station. To the extent that the total of the verified, non­
recoverable sunk costs· (net of any residual value) associated with the development of the 
Oakville Generating Station is less than $37,000,000, the NRR shall be reduced by 
0.000 015 213 3 multiplied by the amount by which such costs are less than $37,000,000. 

Interconnection Costs. The Replacement Contract would provide that all out of 
poeketreasonabe costs incurred by TCE for the electrical and natural gas interconnection 
of the Replacement Project would be reimbursed by the OPA .. Such costs would be 
reimbursed on terms that are substantially the same as the terms set out in Section 1 of 
Exhibit S of the Accelerated Clean Energy Supply Contract between the OP A and 
Portland Energy Centre L.P. with the necessary conforming changes being made, 
provided that (i) there shall be no "Budgeted Costs" included in the NRR on account of 
such costs, (ii) references to the "Simple Cycle Operation Date" shall be replaced with 
references to the "Commercial Operation Date", and (iii) there shall be· no "Excess Hl 
Amount". 

Gas Delivery and Management Services Costs. Unlike the NYR Contract, the NRR for 
the Replacement Contract would take into account all gas delivery and management 
services costs, and TCE would be responsible for managing natural gas delivery and 
management services, consistent with the approach taken in the Contract. 

Net Revenue Requirement Indexing Factor (NRRIF). As set out in Schedule "B", the 
NRRlF would be equal to 20%. In the course of fmalizing the Replacement Contract, the 
OPA would be willing to consider accepting a higher NRRlF, so long as there was a 
corresponding reduction in the NRR. 

Term of Replacement Contract. The term of the Replacement Contract would be 25 
years. For greater certainty, this would be the definitive length of the term and not an 
option. 

Capacity Check Test. The Capacity Check Test provisions of the Replacement Contract 
would be modified so that as long as the demonstrated capacity was not less than 90% of 
the applicable Seasonal Contract Capacity, the failure to achieve the required Seasonal 
Contract Capacity would not be an event of default. If the demonstrated capacity was 
greater than 90% but less than 100% of the applicable Seasonal Contract Capacity, a 
Capacity Reduction Factor would apply in accordance with the provisions of Exhibit J. In 
addition, there would be a requirement as part of a Capacity Check Test to confirm that 
the Replacement Project is capable of achieving the Contract Ramp Rate set ·out in 
Schedule "B" to this letter. 

LEGA1._1:2046S379.2 
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8. Potential One Hour Runs. Because of the absence of the "NINRR" term in Exhibit J to 
the NYR Contract: ,;;~· do n~t believe that the··· potential for· single hour imputed 
production intervals would be detrimental to TCE. We are n()tproposing any change to 
Exhibit J but would be willing to discuss any concerns TCE niay have iii. this regard.· 

9. Commercial Operation Date. The NRR set out in Schedule "B;, is based 011 the 
assumption· that Commercial Operation occurs on July 1, 2015. If Commercial Operation 
were to occur before that date, the NRR would be adjusted downwards to account for the 
value of having the payments under the Replacement Contract start earlier than if 
Commercial Operation had occurred on July 1, 2015. 

If this proposal is acceptable to you, we will prepare the necessary documentation for your 
review. For greater certainty, although this proposal is made in good faith, it remains subject to 
internal OPA approvals and does not constitute an offer capable of acceptance. 

Yours very truly, 

JeAnne ButlerColin Andersen 

c. Celia AndersooJoAnne Butler, Ontario Power Authority 
Michael Killeavy, Ontario Power Authority 
Rocco Sebastiano, Osler, Hoskin & Harcourt LLP 

LEGAL_l:20465379.2 



SCHEDULE "A"- TECHNICAL REQUIREMENTS 

I. Replacement Project 

The Replacement Project shall: 

(a) be a dispatchable facility designed for maximum operational flexibility; 

(b) be a simple cycle configuration generating facility; 

(c) utilize natural gas supplied by pipeline as the fuel; and 

(d) · comply with Section 6 (Generation Connection Criteria), as specified in the 
'Ontario Resources and Transmission Assessment Criteria' document published 
bytheiESO. 

II. Contract Capacity 

The Replacement Project will be a single generating facility and will: 

(a) be able to provide a minimum of [• MW) at 30°C under both N-1 System 
Conditions and N-1 Generating Facility Conditions simultaneously. For further 
clarity, the Replacement Project must be designed to supply either transmission 
circuit M20D or M21D at all times. Each unit must be able to supply either 
transmission circuit at all times; [NTD: Plan!ling studies used 35 °C. Contract 
Force Majeure temperature is 30°C and consequently the equivalent capacity 
at 30°C should be used instead.] 

(b) be able to provide a minimum of [• MW] at 30°C under N-2 System Conditions; 
[NTD: Based on peak load planning studies at 35°C, the total planned 
generation capacity should be at least 500 MW. The Replacement Project 
may not be able to achieve such capacity at the above mentioned ambient 
condition. The Replacement Project's maximum capacity at 30°C should 
therefore be used instead.] 

(c) have a Season 3 Contract Capacity of not less than [480 MW); and 

(d) have a Contract Capacity of not more than 550 MW in any Season. 

III. Electrical Connection 

The Replacement Project will be connected directly to the IESO-Controlled Grid via new double 
circuit 230 kV transmission lines. Notwithstanding the foregoing, the Replacement Project may 
also connect to a Local Distribution System for the purpose of providing Islanding Capability. 

The Replacement Project will have a connection point located with a direct connection to the 
Hydro One circuits M20D and M21D between the [•]th transmission tower (Tower #•) leaving 
the Preston TS connecting to the Galt TS. [Note: This assumes the Replacement Project is 
located at the Boxwood site.] 

LEGAL_l :20465379.2 
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IV. ·····Operation Following a N-2 Contingency (Load Restoration). 

If a disruption opc.ufs that.lt)ad,~' to.N"2' syst~~ condi#oris, )c:E ~Iial)]Je,tequired to use 
Coiiliii,ercially R~!I,S0!1able Effo~~ (as suchten:U is.defm(:d in the (:o!ltra<;i)to li$Sist the IESO, as 
directed by the IESO, in restoring load in accordance with Sectiol17 oftiie'ontario Resource and 
Transmission Assessment Criteria. This obligatio~· ~ol.l!d · repi~ce the ·provisi~n for Islanding 
Capability set out in Section 1.11 of the NYR Contract 

V. . OperationalFlexibilities • 

The Replacement Project must be such that the two combustion turbines combined are capable of 
ramping at a rate equal to or greater than the Contract Ramp Rat~. TheContr1J_ct Ramp Rate will 
be subject to verification as part of the Capacity Check Test. · · · 

VI. Emissions Requirements. 

(a) The emissions from the Replacement Project shall meet or exceed the following 
criteria: 

(b) 

(c) 

(d) 

LEGAL _I :20465379.2 

(i) Nitrogen Oxides (NOx) in a concentration not exceeding 15 ppmv (based 
upon Reference Conditions (as such term is defined in the Contract) and 
15% 02 in the exhaust gases on a dry volume basis) as measured using an 
emissions measurement methodology substantially based on Exhibit W to 
the Contract (the "Emissions Measurement Methodology"); and 

(ii) Carbon Monoxide (CO) in a concentration not exceeding 10 ppmv (based 
upon Reference Conditions and 15% 02 in the exhaust gases on a dry 
volume basis) as measured using the Emissions Measurement 
Methodology. 

TCE will provide evidence to support the stated emission levels ofNOx and CO 
in the form of a signed certificate by an authorized representative of any of: (1) 
the original equipment manufacturer of the Replacement Project's turbines, (2) 
the supplier or manufacturer of any post combustion emission control equipment 
utilized by the Replacement Project, or (3) the engineering company responsible 
for the design of the Replacement Project, which certificate must state that the 
Replacement Project, as designed, will operate within these stated limits for NOx 
and CO. 

The Replacement Contract will require that the emission limits for NOx and CO 
be (i) incorporated into the Replacement Project's Environmental Review Report 
or its completed environmental assessment, and (ii) reflected in tlie Replacement 
Project's application to the Ministry of the Environment for a Certificate of 
Approval (Air) Operating Permit, together with a specific request in such 
application that such limits be imposed as conditions of such· Certificate of 
ApprovaL 

The emission limits for NOx and CO· stated in the Replacement Contract will 
form the basis of an ongoing operating requirement. For greater certainty, the 
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OPA is not requiring TCE to adopt any specific facility design or utilize any 
particular control equipment with respect to air emissions, provided, however, the 
Replacement Project must comply with the NOx and CO limits set out above, 
including, without limitation, at the time of attaining Commercial Operation and 
duririg any Capacity Check Test. 

VII. Fuel Supply 

The Replacement Project will obtain gas distribution services from Union Gas Limited, and TCE 
. cannot by-pass Union Gas Limited. 

VIII. Project Major Equipment. 

The Replacement Project will be designed utilizing (2) MSOIGAC Fast Start gas-fired 
combustion turbine generators to be supplied by MPS Canada, hie. (the "Generators'~, with 
evaporative cooling and emission reduction equipment. Each Generator shall be nominally rated 
at 1•1 MW (measured at the Generator's output terminals) new and clean, at ISO conditions. 

LEGAL_1:2046S379.2 
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. SCHEDULE-"B" .;oFINANCIAL PARAMETERS) :\ 

.i ;,· 

.14,922/ M\V-~onth ·•. 

·-.' 

700 MMJ3TU/start-up 

$30,000/start-up 

$0.89/MWh 

$0.50/MWh 

Season 1 ·Season 2· 

IOA2 10.55 
MMJ3TU/MWh MMJ3TU/MWh 

(HHV) 

r•JMW 

OMW 

37.8 
MW/minute 

(HHV) 

I•JMW 

OMW 

35.8 
MW/minute 

Season 3 

I 0.6.6 
MMJ3TUIMWh 

(HHV) 

r•JMW 

0 

33.0 
Mw/ininute 

Season 4 

10.58 
MMBTU!Mwh 

(HHV) 

r•JMW 

OMW 
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SCHEDULE "C"- ADJUSTMENT METHODOLOGY 

1. The Net Revenue Requirement set out in Schedule "B" is based on a target capital cost 
for the design and construction of the Replacement Project of$475,000,000 (the ''Target 
Capex"). So long as the actual cost to design and build the Replacement Project (the 
"Actual Capex") is within $25,000,000 higher or lower than the Target Capex, there shall 
be no adjustment in the NRR. For greater certainty, none of the parameters in Schedule 
B" other than the NRR shall be subject to adjustment pursuant to this Schedule "C''. · .. _ 

2. 

3. 

4. 

(a) If the Actual Capex is more than $25,000,000 greater than the Target Capex, the 
OPA's share of any difference between the Target Capex and the Actual Capex. 
shall be determined as follows: -

OPA Share= (Actual Capex- Target Capex- $25,000,000) x 0.50, provided 
that the OPA Share shall not exceed $25,000,000 

(b) · If the Actual Capex is less than $25,000,000 less than the Target Capex, the 
OPA's share of any difference between the Target Capex and .the Actual Capex 
shall be determined as follows: 

OPA Share= (Actual Capex- Target Capex + $25,000,000) x 0.50 

(c) The adjusted NRR shall be equal to the NRR set out in Schedule "B", plus the 
OPA Share multiplied by 0.000 015 213 3. For greater certainty, if the OPA 
Share is a negative number, the adjusted NRR shall be less than the NRR set out 
in Schedule "B". 

The determination of the Actual Capex shall not include; (i) any costs being reimbursed 
by the OPA, including, without limitation, "Interconnection Costs", as set out above, (ii) 
any costs incurred by TCE that were not reasonably required to be incurred in order for 
TCE to fulfill its obligations under the Replacement Contract or that were not incurred in 
accordance with "Good Engineering and Operating Practices" (as such term is defined in 
the Contract), or (iii) any costs not substantiated to the reasonable satisfaction of the 
OPA. 

The following costs shall be considered fixed components of the Target Capex not 
subject to change in determining the Actual Capex: 

Cost Fixed Price 

Main Turbine Original Costs (excluding change orders) USD$[144,900,000] 

Main Turbine Additional Scope (excluding change orders) USD$ [36,295,000] 

Costs of Hedging USD to CAD CAD$[13,500,000] 

The determination of the Actual Capex shall be done through an "open book" process, 
such that all costs incurred by TCE in designing and building the Replacement Project 
shall be transparent to the OP A and fully auditable. Any dispute relating to the 
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determination of the Actual Capex shall be resolved in accordance with the dispute 
resolution provisions of the Replacement Contract. 

5. All dollar amounts referenced in this letter are in Canadian dollars, unless otherwise 
specified. 

LEGAL_1:2046SJ79.2 



Crystal Pritchard 

From: Michael Killeavy 
Sent: Thursday, April21, 201112:12 PM 
To: 'Sebastiane, Rocco'; 'Ivanoff, Paul'; 'Smith, Elliot' 
Cc: Susan Kennedy; Michael Lyle; Deborah Langelaan; JoAnne Butler 
Subject: TCE Matter- Letter Re: Breach of the Confidentiality Agreement and MOU AND Next Steps 

Attachments: Letter to Alex Pourbaix (OPA letterhead) April20 2011 20472672_3.doc. 

Importance: High 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF liTIGATION*** 

Rocco, Paul, and Elliot, 

We would like the attached letter revised as follows: 

1. We would like this to be a letter from you as our counsel, to TCE's litigation counsel; 
2. Please include a request that TCE refrain from further discussing the matter between us with the government; 

and 
3. Please remove the content related to any breach by TCE of the MOU good faith obligation. We would rather 

that you convey these same sentiments to TCE's counsel during a telephone conversation. 

Please let me know if you have any comments of concerns with these changes. 

We plan to sent the government-instructed counter-proposal to TCE today. We will not be engaging TCE in a parallel 
track of discussion on arbitration or mediation until we hear back from TCE on this counter-proposal. 

Thanks, 
Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1Tl 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 
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[ONTARIO POWER AUTHORITY LETTERHEAD] 

April [•J, 2011 

SENT BY FACSiMILE AND EM,AIL 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Mr. Alex Pourbaix 
President, Energy and Oil Pipelines 
TransCanada Energy Limited 
450- 1 Street, SW 
Calgary, Alberta 
T2P 5H1 

Dear Mr. Pourbaix: · 

Southwest GTA Clean Energy Supply Contract (the "Contract") between TransCanada 
Energy Ltd. ("TCE") and Ontario Power Authority (the "OP A") dated October 9, 2009 

As you know, the OPA and TCE entered into a Confidentiality Agreement dated October 8, 2010 
(the "Confidentiality Agreement") and a letter agreement dated December 21, 2010 (the 
"MOU"). We are writing to you at this time to advise you of our concerns regarding ICE's 
failure to comply with its obligations under these two agreements. 

We understand that on April 12, 2011, TCE delivered a presentation to the Government of 
Ontario entitled "SW-GTA Update". Contained within this presentation were excerpts from 
confidential correspondence sent to TCE by the OPA, as well as confidential details of proposals 
relating to the Contract. Moreover, on April 19, 2011, your counsel, Thornton Grout Finnigan 
LLP, sent a letter to the Minister of Energy, the Office of the Premier and the OPA, which 
described confidential negotiations between the OPA and TCE. Each of these actions constitutes 
a breach by TCE of the Confidentiality Agreement. 

Regarding the MOU, the parties acknowledged in that agreement that they were working 
together cooperatively to identify other generation projects that meet Ontario's electricity system 
needs. The MOU contains express obligations requiring both TCE and the OPA to engage in 
good faith negotiations. In that regard, the MOU states that "[T]he OPA and TCE agree to work 
together in good faith to negotiate the definitive form of an agreement (the "Definitive 
Agreement") in respect of the Potential Project, or an alternative project agreed to by the OPA 
and TCE." The OPA maintains that the delivery by TCE of its presentation to the Government is 
not only a breach by TCE of the Confidentiality Agreement, but it also constitutes a failure to 
negotiate with the OPA in good faith as required by the MOU. To be clear, the OPA views 
TCE's acts as a tactic made in bad faith in an attempt to advance its negotiating position as 
against the OPA. The OPA requires that TCE cease and desist from further breaches of the 
Confidentiality Agreement and the MOU and hereby puts TCE on notice that it reserves all of its 
rights and remedies against TCE respecting the actions·referred to above. 

LEGAL_l :20472672.3 
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As for communications from your external counsel to the OPA, I would request that you have 
your external counsel direct any future correspondence to Rocco Sebastiana and Paul Ivanoff at 
Osler, Hoskin & Harcourt LLP, in accordance with the Law Society of Upper Canada's Rules of 
Professional Conduct. 

Lastly, in an effort to move forward with good faith negotiations, we are preparing a revised 
draft proposal and will be sending it to TCE shortly. . 

Yours truly, 

JoAnne Butler 
Vice President, Electricity Resources 

cc. Colin Andersen, OPA 
Michael Ki11eavy, OPA 
Rocco Sebastiana, Osler, Hoskin & Harcourt LLP 
Paul Ivanoff, Osler, Hoskin & Harcourt LLP. 
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Crystal Pritchard 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Deborah Langelaan 
Thursday, April21, 201112:19 PM 
'Sebastiana, Rocco'; 'Ivanoff, Paul' 
'Smith, Elliof; Michael Killeavy; JoAnne Butler; Cathy Schell; Michael Lyle 
Revised Final- Gov't Instructed Counter Proposal to TCE 
OPA_Ltr_ TCE_Govt_Proposa1_2011 0421 (w schedules).doc 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

Rocco and Paul; 

The wrong contract capacity was used in the 2nd table on Schedule B. It has been corrected and the revised 
letter is attached. · 

Deb 

1 



. PRIVILEGED, CONFIDENTJAL AND Wl''fHODT PREJUDICE 

April21, 2011 

Alex Pourbaix 
President, Energy & Oil Pipelines 
TransCanada Energy Inc . 

. 450- 1st StreetS. W. 
Calgary, Alberta 
T2P SHI 

Dear Mr. Pourbaix: 

120 Adetaide Street West 
·· Suite16QO ··,_:_ 

Toronto, _Ontario M5H 1T1 
~ . t ' ' .· .. : ,-; .. -. '-· .. 

T 416-967-7474 
F 416-967-1947 

-wviw.pow~ra:uthortty.oO.ca 

Southwest GTA Clean Energy Supply Contract (the "Contract") between TransCanada Energy Ltd. 
("TCE") and the Ontario Power Authority ("OPA") dated October 9, 2009 

As stated in my October 7, 2010 letter to you, we wish to work with you to identify projects and the extent to 
which such projects may compensate TCE for termination of the Contract while appropriately protecting the 
interests of ratepayers. We have reviewed the proposal contained in the draft implementation agreement and 
schedules TCE provided to us, and find that it does not meet this requirement. We would like to suggest an 
alternative proposal which we believe meets this requirement. 

The Government of Ontario's Long-Term Energy Plan has identified a need for a peaking natural gas-fired 
plant in the Kitchener-Waterloo-Cambridge area. We believe such a plant is a project that could compensate 
TCE for the termination of the Contract and at the same time protect the interests of ratepayers (the 

: "Replacement Project"). We have set out in Schedule "A" to this letter a technical description of the 
requirements 'of the Replacement Project. 

We would propose to enter into a contract with TCE for TCE to construct, own, operate and maintain the 
Replacement Project as compensation for the termination of the Contract. The contract for the Replacement 
Project (the "Replacement Contract") would be based on the final form of contract (the ''NYR Contract") 
included as part of the Northern York Region Peaking Generation Request for Proposals, subject to the 
changes set out below and otherwise as necessitated by Schedule "A". The financial parameters of the 
Replacement Contract would be as set out in Schedule "B" to this letter. In consideration of the uncertainties 
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in the Replacement Project, we would include a mechanism in the Replacement Contract to adjust the NRR 
upon commercial operation on the basis set out in Schedule "C" to this letter. 

The following sets out the . changes to the NYR Contract that would be applicable to the. Replacement 
Contract: 

1. Permits and Approvals. With respect to the approvals required pursuant to the Planning Act to 
construct the Replacement Project,,tl).y OPA,would work with T~E, the.host municip!llity and the 
Province of Ontario to ensure that once all of the requirements for the Planning Act approvals have 
been satisfied, the approvals are issued in a timely manner. 

If this did not occur and the delay in the issuance of such Planning Act approvals caused TCE not to 
achieve Commercial Operation by the Milestone Date for Commercial Operation, such delay would 
be considered an event of Force Majeure, and TCE would be entitled to recover its reasonable, out­
of-pocket costs resulting from such delay, by way of a corresponding increase in the Net Revenue 
Requirement (NRR). 

In addition, the OP A would not have the right to terminate the Replacement Contract for such event 
of Force Majeure, unless the event of Force Majeure resulted in a .. d~lay that was. grs:ater fuan .two 
years and the OPA paid TCE a termination payment which the Parties would negotiate in good faith 
and would compensate TCE for reasonable damages associated with (i) the total amount of the 
verified, non-recoverable sunk costs (net of any residual value) associated with the development of 
the Oakville Generating Station, provided however that such total amount shall not exceed 
$37,000,000, (ii) the total amount of the verified, non-recoverable sunk costs (net of any residual 
value) prudently incurred in the development of the Replacement Project, and (iii) the anticipated 
financial value of the Contract. 

2. Oakville Sunk Costs. The NRR set out in Schedule "B" to this letter includes an amount equal to 
$37,000,000 on account of TCE's sunk costs associated with the development of the Oakville 
Generating Station. To the extent that the total of the verified, non-recoverable sunk costs (net of any 
residual value) associated with the development of the Oakville Generating Station is less than 
$37,000,000, the NRR shall be reduced by 0.000 015 213 3 multiplied by the amount by which such 
costs are less than $37,000,000. 

3. Interconnection Costs. The Replacement Contract would provide that all reasonable, out-of-pocket 
costs incurred by TCE for the electrical and natural gas interconnection of the Replacement Project 
would be reimbursed by the OP A. Such costs would be reimbursed on terms that are substantially 
the same as the terms set out in Section 1 of Exhibit S of the Accelerated Clean Energy Supply 
Contract between the OPA and Portland Energy Centre L.P. with the necessary conforming changes 
being made, provided that (i) there shall be no "Budgeted Costs" included in the NRR on account of 
such costs, (ii) references to the "Simple Cycle Operation Date" shall be replaced with references to 
the "Commercial Operation Date", and (iii) there shall be no "Excess H1 Amount". 
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4. Gas Delivery and Management Services Costs. Unlike the NJ'B. Contract, the NRR, for the 
Replacement Contract would take into account all gas delivery''liilcfrriartageiiieHti~tvices costs, and 
TCE would be responsible for managing natural gas delivery. !Ul4 m!UlageroeJ:Lt.serv\c:rs, consistent 
with the approach taken in the Contract. · · · ' · · · · · · · · · · · · · · ''' · ' ' 

5. Net Rev~d~e ii~q_liir~m'eht Ind~xiii~ F~ctor (NiUU'F):' .Af§~{o~t ih s~hedule "B", the NRRIF 
would be equal to 20%. In the .<;Purse, of fmalizing the Repla<;e:ment Gontr~ct, the. OP A would be 
willing to consider accepting a higher NRRIF' so iong as there was a corresponding reduction in the 
NRR. . 

6. Term of Repl:;tceJ!le~t Contract .. The term of the Replacement Contract would be 25 years. For 
. greater certainty, this would be the definitive length of the term and not aD. option. 

7. Capacity Check Test. The Capacity Check Test provisions of the Replacement Contract would be 
modified so that as long as the demonstrated capacity was not less· than 90% of the applicable 
Seasonal Contract Capacity, the failure to achieve the required Seasonru Contract Capacity would not 
be an event of default. If the demonstrated capacity was greater than 90% but less than 100% of the 
applicable Seasonal Contract Capacity~ a Capacity Reduction Factor would apply in accordance with 
the provisions of Exhibit J. In addition, there would be a requirement as part of a Capacity Check 
Test to' confirm that the Replacement Project is capable of achieving the Contract Ramp Rate set out 

· in Schedule•''B" to this letter.• 

8. Potential One Hour Runs. Because of the absence of the "NINRR" term in Exhibit J to the NYR 
Contract, we do not believe that the potential for single hour imputed production intervals would be 
detrimental to TCE. We are not proposing any change to Exhibit J but Would be willing to discuss 
any concerns TCE may have in this regard. 

9. Commercial Operation Date. The NRR set out in Schedule "B" is based on the assumption that 
Commercial Operation occurs on July I, 2015. If Commercial.Operation were to occur before that 
date, the NRR would be adjusted downwards to account for the value. of having the payments under 
the Replacement Contract start earlier than if Commercial Operation had· occurred on July I, 2015. 

If this proposal is acceptable to you, we will prepare the necessary documentation for your review. For 
greater certainty, although this proposal is made in good faith, it remains subject to internal OPA approvals 
and does not constitute an offer capable of acceptance. 

Yours very truly, 

Colin Andersen 

cc: JoAnne Butler, Ontario Power Authority 
Michael Killeavy, Ontario Power Authority 
Rocco Sebastiana, Osler, Hoskin & Harcourt LLP 



SCHEDULE "A"- TECHNICAL REQUIREMENTS 

I. Replacement Project 

The Replacement Project shall: 

(a) be a dispatchable facility d_esigned for ~axirnum operational flexibility; 

(b) be a simple cycle configul:ation generating facility; 

(c) utilize natural gas supplied by pipeline as the fuel; and 

(d) comply with Section 6 (Generation Connection Criteria), as specified in the 
'Ontario Resources and Transmission Assessment Criteria' document published 
bytheiESO. 

II. Contract Capacity 

The Replacement Project will be a single generating facility and will: 

(a) be able to provide a minimum of I• MW] at 30°C under both N-1 System 
Conditions and N-1 Generating Facility Conditions simultaneously. For further 
clarity, the Replacement Project must be designed to s1,1pply either transmission 
circuit M20D or M21D at all times. Each unit must be able to supply either 
transmission circuit at all times; [NTD: Planning studies used 35 °C. Contract 
Force Majeure temperature is 30°C and consequently the equivalent capacity 
at 30°C should be used instead.] 

(b) be able to provide a minimum of I• MW] at 30°C under N-2 System Conditions; 
[NTD: Based on peak load planning studies at 35°C, the total planned 
generation capacity should be at least 500 MW. The Replacement Project 
may not be able to achieve such capacity at the above mentioned ambient 
condition: The" :Re~laC'~tti'eiii Project's :maximuJR capacity at 30°C should 
therefore be used instead.] · ·- :·: ·: ., ··· ., . .. :·c". ···~·: 

(c) have a Season 3 Contract Capacity of not less than I480 MW]; and 

(d) have a Contract Capacity of not more than 550 MW in any Season. 

III. Electrical Connection 

The Replacement Project will be connected directly to the IESO-Controlled Grid via new double 
circuit 230 kV transmission lines. Notwithstanding the foregoing, the Replacement Project may 
also connect to a Local Distribution System for the purpose of providing Islanding Capability. 

The Replacement Project will have a connection point located with a direct connection to the 
Hydro One circuits M20D and M21D between the I•Jth transmission tower (Tower #•) leaving 
the Preston TS connecting to the Galt TS. [Note: This assumes the Replacement Project is 
located at the Boxwood site.] 

"-,. 
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If a ,<;li~wptipn .pcgurs, tha~ Jeads' tq}{-~ syst~Il}- coll<liJ:ions, TCE shaljbe i:equiied to use 
Cmmn~rciaJly ~(:ii!SQ!lliQI,eEffprj:s(as supil tegn i~ defi11~<l il;l th!=l C:ontract) to .~sist the IESO, as 
directed by the IESO, in restoring load in accordap.ce ~J:i1 ~ectiog ~·. ofth(: Qntario Resource and 
Transmission Assessment Criteria. This obligation would .replace the provision for Islanding 
Capabilhy set out in Section 1.11 of the NYR Contract. 

V. . , Operational Flexibilities· · · 

The Replacement Project must be such that the two combustion turbines combined are capable of 
ramping at a rate equal to or greater than the Contract Ramp Rate. ·Tile Contract Ramp Rate will 
be subject to verification as part of the Capacicy Check Test. · . . . . 

:! 

VI. · Emissions Requirements; · 

(a) The emissions from the Replacement Project shall meet or exceed the following 
criteria: 

(i) Nitrogen Oxides (NOx) in a concentration not exceeding 15 ppmv (based 
upon Reference Conditions (as such term is defined in the Contract) and 
15% 0 2 in the exhaust gases on a dry volume basis) as measured using an 
emissions measurement methodology_ substantially based on Exhibit W to 
the Contract (the "Emissions Measurement Methodology"); and 

(ii) Carbon Monoxide (CO) in a concentration not exceeding 10 ppmv (based 
upon Reference Conditions and 15% 0 2 in the exhaust gases on a dry 
volume basis) as measured using the Emissions Measurement 
Methodology. 

(b) TCE will provide evidence to support the stated emission levels ofNOx and CO 
in the form of a signed certificate by an authorized representative of any of: (1) 
the original equipment manufacturer of the Replacement Project's turbines, (2) 
the supplier or manufacturer of any post combustion emission control equipment 
utilized by the Replacement Project, or (3) the engineering company responsible· 
for the design of the Replacement Project, which certificate must state that the 
Replacement Project, as designed, will operate within these stated limits for NOx 
and CO. 

(c) The Replacement Contract will require that the emission limits for NOx and CO 
be (i) incorporated into the Replacement Project's Environmental Review Report 
or its completed enviionmental assessment, and (ii) reflected in the Replacement 
Project's application to the Ministry of the Environment for a Certificate of 
Approval (Air) Operating Permit, together with a specific request in such 
application that such limits be imposed as conditions of such Certificate of 
Approval. 

(d) The emission limits for NOx and CO stated in the Replacement Contract will 
form the basis of an ongoing operating requirement. For greater certaincy, the 



OP A is not requiring TCE to adopt any specific facility design or utilize any 
particular control equipment with respect to air emissions, provided, however, the 
Replacement Project must comply with the NOx and CO limits set out above, 
including, without limitation, at the time of attaining Commercial Operation and 
during any Capacity Check Test. 

VII. Fuel Supply 

The Replacement Project will obtain gas distribution services from Union Gas Limited, and TCE 
cannot by-pass Union Gas Limited. 

VIII. Project Major Equipment. 

The Replacement Project will be designed utilizing (2) M501GAC Fast Start gas-fired 
combustion turbine generators to be supplied by MPS Canada, Inc. (the "Generators"), with 
evaporative cooling and emission reduction equipment. Each Generator shall be nominally rated 
at [ •1 MW (measured at the Generator's output terminals) new and clean, at ISO conditions. 

·.' ;' .- ·•.· .... ,. 



SCHEDULE "B"- FINANCIAL PARAMETERS 

$ 14,922 i MW-rrionth . 
' ,, . ' . 

20% 

481MW 

• 700 MMBTU/start-up 

$30,000/start-up 

$0.89/MWh 

$0.50/MWh 

Season 1 Season 2 

10.55 
MMBTU/MWh 

(HHV) 

I•JMW !•JMW 

OMW OMW 

35.8. 
MW/minute-

Season 3 

10.66 
MMBTUIMWh 

(HIN) 

I•JMW 

33.0 
MW/minute 

Season 4 

10.58 
MMBTU/MWh 

(HIN) 

I•JMW 

OMW 

35.2 
MW/minute 



SCHEDULE "C"- ADJUSTMENT METHODOLOGY 

1. The Net Revenue Requirement set out in Schedule "B" is based on a target capital cost for the design 
and construction of the Replacement Project of $475,000,000 (the "Target Capex"). So long as the 

· actual cost to design and build the Replacement Project (the "Actual Capex") is Within $25,000,000 
higher or lower than the Target Capex, there shall be no adjustment in the NRR. For greater certainty, 
none of the parameters in Schedule B" other than the NRR shall be subject to adjustment pursuant to 
this Schedule "C". 

(a) If the Actual Capex is more than $25,000,000 greater than the Target Capex, the ORA's share 
of any difference between the Target Capex and the Actual Capex shall be deteimined as 
follows:· 

OPA Share= (Actual Capex- Target Capex- $25,000,000) x 0.50, provided that the OPA 
Shirre shall not exceed $25,000,000 

(b) If the Actual Capex is less than $25,000,000 less than the Target Capex, the OPA'nhare of 
any difference between the Target Capex and the Actual Capex shall . be determined as 
follows: 

OPA Share= (Actual Capex- Target Capex + $25,000,QOO) x0.50 

(c) The adjusted NRR shall be equal to the NRR set out in Schedule "B", plus the OPA Share 
multiplied by 0.000 015 213 3. For greater certainty, if the OPA Share is a negative number, 
the adjusted NRR shall be less than the NRR set out in Schedule "B". · · · 

2. The determination of the Actual Capex shall not include: (i) any costs being reimbursed by the OP A, 
including, without limitation, "Interconnection Costs", as set out above, (ii) any costs incurred by 
TCE that were not reasonably required to be incurred in order for TCE to fulfill its obligations under 
the Replacement Contract or that were not incurred in accordance with "Good Engineering and 
Operating Practices" (as such term is defined in the Contract), or (iii) any costs not substantiated to 
the reasonable satisfaction of the OPA. 

3. The following costs shall be considered fixed components of the Target Capex not subject to change 
in determining the Actual Capex: · , · 

Cost Fixed Price 

Main Turbine Original Costs (excluding change orders) USD$[144,900,000] 

Main Turbine Additional Scope (excluding change orders) USD$[36,295,000] 

Costs of Hedging USD to CAD CAD$[13,500,000] 

4. The determination of the Actual Capex shall be done through an "open book" process, such that all 
costs incurred by TCE in designing and building the Replacement Project shall be transparent to the 
OPA and fully auditable. Any dispute relating to the determination of the Actual Capex shall be 
resolved in accordance with the dispute resolution provisions of the Replacement Contract. 

5. All dollar amounts referenced in this letter are in Canadian dollars, unless otherwise specified. 



Crystal Pritchard 

From: Kristin Jenkins 
Sent: 
To: 

Thursday, Apri121, 2011 4:06 PM 
Michael Lyle 

Subject: FW: TCE Contract 
Attachments: TCE Contract (April21, 2011).pdf 

From: Irene Mauricette On Behalf Of Colin Andersen 
Sent: April 21, 201112:51 PM 
To: Alex Pourbaix (alex pourbaix@transcanada.com) 
Cc: Colin Andersen; Irene Mauricette; JoAnne Butler; Michael Killeavy 
Subject: TCE Contract 

Please see attached. 

Colin Andersen 
Chief Executive Officer 

Ontario Power Authority 
120 Adelaide Street West. Suite 1600 
Toronto ON M5H 1T1 

Direct: 
FAX: 
Web: 

416 969 6010 
416 969 6380 
www.powerauthoritv.on.ca 
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VIAE-MAIL 

April21, 2011 

Alex Pourbaix 
President, Energy & Oil Pipelines 
TransCimada Energy Inc. · 
450- 1st Street s.w. 
Calgary; Alberta 

T2P5Hi. _ >~ 
Dear Mr ... J?;. a .. . ~~; . 

120 Adelaide Street West 
sliiie 16oo 
J~r~ntql Qn~a_ri9 M5ti 1!-1. 

T 416·967·7474 
F 416-967-1947 

· wwW~POweriu..ittlo.rity-;~n.Ca: 

· Southwest GTA Clean Energy Supply Contract (the "Contract") between TransCanada Energy Ltd. 
("TCE") and the Ontario Power Authority ("OP A") dated October 9, 2009 

As stated in my October 7, 2.010 letter to you, we wish-to work with you to identify projects and the extent to 
which such 'projects may compen.Sate TCE for termination of the Contract while appropriately protecting the 
interests Of ratepayers. We have reviewed the proposal contained in the draft implementation agreement and 
schedules TCE provided to us, and find that it does not meet this requirement. We would like to suggest an 
alternative proposal which we believe meets this requirement. 

The Government of Ontario's Long-Term Energy Plan has identified a need for a peaking natural gas-fired 
plant in the Kitchener-Waterloo-Cambridge area. We believe such a plant is a project that could compensate 
TCE for the termination of the Contract and at the same time protect the interests of ratepayers (the 
"Replacement Project"). We have set out in Schedule "A" to this letter a technical description of the 
requirements of the Replacement Project. 

We would propose to enter into. a contract with TCE for TCE to constmct, own, operate and maintain the 
Replacement Project as compensation for the termination of the Contract. The contract for the Replacement 
Project (the "Replacement Contract'') would be based· on: the final form of contract (the ''NYR Contract") 
included as piut of the Northern York Region Peaking Generation Request for Proposals; subject to the 
changes set out below and otherwise as necessitated by Schedule "A". The financial parameters of the 
Replacement Contract would be as set outin-Schedule "B" to this letter. In consideration of the uncertainties 
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in the Replacement Project, we would include a mechanism in the Replacement Contract to adj)lst the NRR 
upon commercial operation on the basis set out in Schedule "C" to this letter. 

The following sets out the changes to the NYR Contract that wo)l!d be applicable to the Replacement 
Contract: 

1. Permits and Approvals. With respect to the approvals required pursuant to the Planning Act to 
construct the Replacement Project, the OP A would work with TCE, the ho~t m)llli<,:ip~f,¥ lilld the 
Province of Ontario to ensure that oll.ce all of the requiremc;:nts for the Nanning .del aPpi:ov8ls have 
been satisfied, the approvals are issued in a timely manner. 

If this did not occur and the delay in the issuance. of such Planning Act approvals caused TCE not to 
achieve Commercial Operation by the Milestone Date for Commercial Operation, such delay would 
be considered an event of Force Majeure, and TCE woulg be entitled to recover it~ reasonable, out­
of-pocket costs resulting from such delay, by way of a corresponding increase in the Net Revenue 
Requirement (NRR). 

In addition, the OP A would not have the right to tetininate the. Replacement Contract for such event 
of Force Majeure, uuless the event of Force Majeure resulted. in~!J.,cl.ei!lY th~j,tWIIJl. $~eat.eftl:gw. two 
years and the OPA paid TCE atetinination payment which the Parnes 'Would negotiate iii gqplf faith 
and would cqmpensate TCE for reasonable damages associated with (i) the total amount of the 
verified, non-recoverable sunk costs (net of any residual value) associated with the development of 
the Oakville Generating Station, provided however that such total arnotlnt shall riot ekceed 
$37,000,000, (ii) the total amount of the verified, non-recoverable sunk costs (net of any residual 
value) prudently incurred in the development of the Replacement Project, and (iii) the anticipated 
financial value of the Contract. ' 

2, . Oakville Sunk Costs. The NRR set out in .Schedule "B" to this letter incl]ldes an amount equal to 
$37,000,000 on accoull.t of TCE's sunk costs associated with the development of the Oakville 
Gen.erating Station. To the extent that the total of the verified, non-recoveral:)le sunk c.osts (net of any 
residual value) associated with the development of the Oakville Generating Station is less . than 
$37,000,000, the NRR shall b.e reduced by 0.000 015 213 3 multiplied by the amount by which such 
costs are less than $3 7 ,000,000. 

3., Interconnection Costs. The Replacement Contract would provide that all reasonable, out-of-pocket 
costs incurred by TCE for the electrical and natural gas interconnection of the Replacement Project 
would be reimbursed by the OP A. Such costs would. be reimbursed on terms that are substantially 
the same as the terms set out in Section 1 of Exhibit S of the Accelerated Clean Energy Supply 
Contract between the OPA and Portland Energy Centre L.P. with the necessary conforming changes 
being made, provided that (i) there shall be no "Budgeted Costs'' included in the NRR on account of 
such costs, (ii) references to the "Simple Cycle Operation Date" shall be replaced with references to 
the "Commercial Operation Date", and (iii) there shall be no "Excess Hl Amount". 



6. 

7. 

9. 

Ontario Power Authority 

. ~as Delivery and Management Services Costs. Unlike the NYR Contract, the NRR for the 
Replaceme11t Conjrll,c;t would tli!<e into (lccount !1}1 gas delivery and'irlai\agemeti'fis~hices costs, and 
rsg w<n)olg bt:. r.esportsi?le fot.lll,llliaglng J1atural gas . delivery;.~<! 111~~t'lW:~I1t. ~~r,yjc,~s, q~nsistent 
With the approach taken m the Contract. .... . · · · •. · · · · · · ·. 

:Net Re~~ri~~'R.k4~if~iri~iii i:JJ~xiiig Factor (NIOOF). As ~ef out in Schedule "B", the NRruF 
would be eq11al to 20%. In W~ C:OilfSf: \Jf:fir\a\iAu.g ,tlje Rep!acemei:it Contwct, tj:te. OP A would be 
willing to consider accepting a higher NRRIF, so long as there WaS a correspondmg reduction in the 
NRR. 

Teriil. of RephtceJJi.ent .Contraet• The term of the ReplacementContract would be 25 years. For 
greater certainty, thi& }Yould. be the definitiye length of the te!111 and not. \Ill option. 

Capacity Clieck Test. The Capacity Check Test provisions of the Repla~ment Contract would be 
modified so that as long as the demonstrated capacity was nol)e,ssj:l:~aJi. 9,0% of the applicable 
Seasonal Contract Capacity, the failure to achieve the required Seasonal Contract Capacitywould not 
be an event of default. if the demonstrated capacity was greater than 90% but less than f 00% of the 
applicable Seasonal Coiltract Capacity, a Capacity Reduction Factor would apply in accordance with 
the provisions of Exhibit J. In addition,. there would be a requirement as part of a Capacity Check 
Test to confuin that the Replacement Project is capable of achieving the Contract Ramp Rate set out 

· in Schedule "B" td this letter. 

PoteiJ.~ar Orie Houdl!!!l~· Becauseof the abse11.ce of the, "NINRR" term in Exhibit J to th.e NYR 
Contract, we d.o not belieye that the p0tential for Bingle hour imputed production intervals would be 
detrimental to TCE. We are not proposing any change to ExhibitJ but would be willing to discuss 
any corlcetns TCE may have 1n this regard. 

Commercial Operation D~~cte; The 1\IRR set out in Schedule "B'' is based on the assumption that 
Commercial Opeta.tion occurs on July: 1, 2015, lf Commercial,.Operation were to occur before that 
date; the NRR would· be adjusted doW!Iwa:tds to account for the value. of having the payments under 

.. the Replacement Contract start earlier than if Commercial Operation had occurred on July 1, 2015. 

If this proposal is acceptable to you, we will prepare the necessary documentation for your review. For 
greater certainty, although this proposal is made in' good faith, it remains subject to internal OP A approvals 
and does not constitute an o:f'fer capable of acceptance. 

Yours very truly, 

cc: JoAnne· Bu.tler; Ontario .Power Authority· 
Michael Killeavy; Ontario PowerAuthority 
Rocco Sebastiaiio;. Osler; Hoskin & Harcourt LLP. 



S<:";H];lllJLE "A" -: 'J:~(.;HNICAL REQUIREMENTS 

I. ReplacementProject 

The Replace]J1ent Project shall: 

(a) be a dispatchable facility gesignedfor D1axiD1lllJ1 operational flexibility; 

(b) be a simple cycle conflguration generating f~cility; 

(c) utilize natural gas supplied by pipeline as the fuel; and 

(d) comply With Section 6 (Generation Conrtec:tioi:r Criteria), as specified :in the 
· 'Ontario Resources and Transmission Assessment Criteria' document published 
by the rESO. 

II. Contract Capacity 

The Replacement Project will be a single generating facility and will: 

(a) be able t(). provide a minimum of 1• l\'fWl at 30°G un.der both N-JSy~tem 
Conditions and N-1 Generating Facility Conditions simultaneously. For further 
clarity, the Replacement Project must be designed to supply either transmission 
circuit M20D or M21D at all times. Each unit must be able to supply either 
transmission circuit at a}! tll:nes; [NTD: PlaJ!¢ng studies used 35 °C. Contract 
Force Majeure temperature is 30°C and consequently the equivalent capacity 
at 30°C should be used instead.] 

(b) be able to provide a minimum of [ • MW] at 30°C under N-2 System Conditions; 
[NTD: Based on peak load planning studies at 35°C, the total planned 
generation capacity should be at least 500 MW. The Replacement Project 
may not be able to achieve such capacity at the above mentioned ambient 
condition. The Replacement Project's maximum capacity at 30°C should 
therefore be used instead.] 

(c) have a Season 3 Contract Capacity of not less tl,uln [480 1\i)V]; and 

(d) have a Contract Capacity of not more than 550 MW in any Season. 

ill. Electrical Connection 

The Replacement Project will be connected directly to the IESO-Controlled Grid via new double 
circuit 230 kV transmission lines. Notwithstanding the foregoing, the Replacement Project may 
also connect to a Local Distribution System for the purpose of providing Islanding Capability. 

The Replacement Project will have a connection point located with a direct connection to the 
Hydro One circuits M20D and M21D between the [•]th transmission tower (Tower #e) leaving 
the Preston TS connecting to the Galt TS. [Note: This assumes the Replacement Project is 
located at the Boxwood site.] 



IV, .,,_•-. Operation,FollowiiigaN"2 Contingency (Load Restoration) 

.Y-: ••· .;_ -··- ·oJi_etationaiFieiiliiliti~s: 

The Replacement Project must be such that the two combustion turbine~ c~mbined are ~apabie of 
ramping at a rate equal to or greater than the Contract Ramp Rate._ The ContractRiunp _Rate will 
be subject to verification as part of the Capacity Check Test. - ·· -. ··· 

-.; 

VI; ·.Emissions Reg_uirements.-
. ; . -~ 

(a) •.. Th~J ep:ri,ssiolls fromthe Replacement Project shall meet or ex~eed the following 
criteria: 

(i) Nitrogen Oxides (NOx) in a concentration not exceeding 15 ppmv (based 
upon Rt:ference Conditions (as snch term is defined in the Contract) and 
15% 02 in the exhaust gases on a dry volume basis) as measured using an 
emissions measurement methodology substantially based on Exhibit W to 
the Contract (the "Emissions Measurement Methodology''); and 

. (ii) Carbon Monoxide (CO) in a concentration not exceeding 10 ppmv (based 
upon. Reference Conditions and 15% 0 2 in the exhaust gases on a .dry 
volume basis) as measured using the Emissions Measurement 
Methodology. 

(b) TCE will provide evidence to snpport the .. stated emission levels of NOx and CO 
in the form of a signed certifiqte by an authorized representative of any of: (1) 
the original equipment manufacturer of the Replacement Project's turbines, (2) 
the supplier or manufacturer of any post combustion emission control equipment 
utilized .by the Replacement Project, or (3) the engineering company responsible 
for the design of the Replacement Project, which certificate must state that the 
Replacement Project, as designed, will operate within these stated limits for NOx 
and CO; 

(c) The Replacement Contract will require that' the emission limits for NOx and CO 
be (i) incorporated into the Replacement Project's Environmental Review Report 
or its completed environmental assessment, and (ii) reflected in the Replacement 
Project's application to the Ministry of the Environment for a Certificate of 
Approval (Air) Operating Permit, together with a specific request in such 
application that such limits be imposed as conditions of such Certificate of 
Approval. 

(d) The emission limits for NOx and CO stated in the Replacement Contract will 
form the basis of an ongoing operating requirement. For greater certainty, the 



OP A is not requiring TCE to adopt any specific facility design or utilize any 
particular control equipment with respect to ltir e.missioJ:IS, provided, however, the 
Replacement Project must comply with the NOx, arid CO li.mits set out above, 
including; without limitation, at the time of attaining Commercial Operation· and 
during any Capacity Check Test · · · · · · · ' · 

VII. Fuel Supply 

The Replacement Project will obtain gas distribution services from'Qnion GasLi!)lite~; and TCE 
cannotby-palis Union Gas Limited. 

VIII~ Proiect:Major Eguipment• 

The Replacement Project will be designed utilizing (2) M501GAC Fast Start gas•fired 
combustion turbine generators to be supplied by MPS Cana!la, Jnc. (the "Generator~~'), with 
evaporative cooling and emission reduction equipment. Each Generator shall be nominally rated 
at [ •1 MW (measured at the Generator's output terminals) new and clel!ll, at ISO conditions. 



. . •···· .· Jt~t~~~~~n~t;·n~'}~j;~~e#:f.' , tiJ:?~~IMWc~</rttij 

' Annual Average Contract 
capacity·· · 

Nallieplate Cilpi!,city 

· Sti!.rt-Up Gas for the 
li Contract~a:ility 

li ··. 
;Start-Up.Mamte_9~n~eCost 

•oiicost 

, Contract HeatRllte. 

._,- .. ; ,,__c._- •• ~ .. -~--~---.7> 

41i1MW 

·' .. 

700 MMBTU/start-up 

• i ~30,Q~~/start -tiP 
_. __ ;; -'--,:--~: ~_;,-.-·'-:.., .... ~---- _,_. 

'$0.89/M\Vh 

Sellsiln.i Season 2 - - · · · Seasoil3 
., .. ,._- _· 

10.42 10.55 10.66 . 
MMBTUIMWh. MMBTU/MWh · • MMB1VIMWh 

(HHV) (HHV) (HHV) 

coiifractCapllciii - - t•J MW !•JMW 
N cite: Subjectto Schedule 
"A", TCE to determine 
Seasonal Contract 
Capacities so long as the 
AACC is 4~1 MW. 

37.8 35.-S ···- · ·; 
MW/minute MW/minute MW/minute 

·. ' :' 

•. ·, ··"-- c· .• •• •.• .: •• • ,. + ;· • 

..... 

. 

Season 4 

10.58 
.. MMBTU/MWh 

(HHV) 

35.2 
MW /111inute 



SCHEDULE "C"- ADJUSTMENT METHODOLOGY. 

1. · The Net Revenue Requirement set out in Schedule "B" is based on a target capital cost for the design 
and construction of the Replacement Project of $475,000,000 (the "Target Capex"). So long as the 
actual cost to design and build the Replacement Project (the "Actual Capex") is within $25,000,000 
higher or lower than the Target Capex, there shall be no adjustment iii the NRR. For greater certainty, 
none of the paraweters in Sche.4ule B" other than the NRR sh!l]l be s1,1bject to adjustment pursu!lllt to 
this Schedule "C". 

(a) If the Actual Capex is more than $25,000,000 greater than the Tilfget 'capex; the bpA's share 
of any difference between the Target Capex and. the Actu;U C~p~:x ~h!l]l be determined as 
follows: · · 

OPA Share = (Actual Capex- Target Capex- $25,000,000) x O.SO, provided tl).at the OPA 
Share shall not exceed $25,000,000 

(b) If the Actual Capex is less than $25,000,000 less than the Target Cap~, the OPA's share of 
any difference between the Target Capex and the Actual Capex shall be determined as 
follows: · · · · · · ·· · · · 

OP A Share = (Actual Capex- Target Capex + $25,000,000} x 0;50 

(c) The ~dj1,1Sted NRRshall be equal to the NRR set out~ Schedule "B", plus the OPA Share 
multiplied by 0.000 015 213 3. For greater <:ertainzy, if the OPA Share is a negative number, 
the adjusted Nllli. shall be less than tl).e NRR set out in Schedwe ''B". 

2. The determination of the Actual Capex shall not incljlde: (i) any CQsts being reimbursed by the OP A, 
including, without limitation, "Interconnection Costs", as set out above, (ii) any costs incurred by 
TCE that were not reasonably required to be incurred in order for TCE to fulfill its obligations under 
the Replacement Contract or that were not incurred in accordance with "Good Engirieering and 
Operating Practices" (as such term is defined in the Contract), or (iii) any costs not substantiated to 
the reasonable satisfaction of the OP A. 

3. The following costs shall be considered fixed components ofthe Target Capex not subject to change 
in determining the Actual Capex: 

Fixed Price 
- . ··-- -- .. - .. ,. - ~ 

Main Turbine Originlll Costs (excluding change orders) ..... USJ)$[144,900,000] 

Main Turbine_~dditional Scope (excluding change.orders). 

. Costs of Hedging USD to CAD CAD$[13,SOO,OOOJ 

4. The determination of the Actual Capex shall be done through an "open book" process, such that all 
costs incurred by TCE in designing and building the Replacement Project shall be transParent to the 
OP A and fully auditable. Any dispute relating to the determination of the Actual Capex shall be 

· resolved in accordance with the dispute resolution provisions of the Replacement Contract. 

5. All dollar amounts referenced in this letter are in Canadian dollars, unless otherwise specified. 



Crystal Pritchard 

From: 
Sent: 
To: 
Cc: 
Subject: 

Attachments: 

Ivanoff, Paul [Pivanoff@osler.com] 
Thursday, Apri121, 2011 5:17PM 
Michael Killeaity; Susan Kennedy; Michael Lyle 
Deborah Langelaan; JoAnne Butler; Sebastiana, Rocco; Smith, Elliot: 
RE: TCE Matter- Letter Re: Breach of the Confidentiality Agreement and MOU AND Next 
Steps .... [Privileged and Confidential] . , : . .,_. 
Letter to Alex Pourbaix (Osier letterhead) Apri121 2011 2d472672_5.doc 

Attached is the draft letter to TCE. Let us know if you are content with it and we'll send it out We think that 
the sooner it goes out, the more impact it will have. 

D 
Paullvel!noff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osier, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place []'"' ~"'" """~ 
From: Michael Killeavy [mailto:Michaei.Killeaw@powerauthoritv.on.cal 
Sent: Thursday, April 21, 201112:12 PM · · 
To.: Sebastiana, Rocco; Ivanoff, Paul; Smith, Elliot 
Cc: Susan Kennedy; Michael Lyle; Deborah Langelaan; JoAnne Butler 
Subject: TCE Matter- Letter Re: Breach of the Confidentiality Agreement and MOU AND Next Steps .... 
Importance: High 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

Rocco, Paul, and Elliot, 

We would like the attached letter revised as follows: 

1. We would like this to be a letter from you as our counsel, to TCE's litigation counsel; 
2. Please include a request that TCE refrain from further discussing the matter between us with the government; 

and 
3. Please remove the content related to any breach by TCE of the MOU good faith obligation. We would rather 

that you convey these same sentiments to TCE's counsel during a telephone conversation. 

Please let me know if you have any comments of concerns with these changes. 

We plan to sent the government-instructed counter-proposal to TCE today. We will not be engaging TCE in a parallel 
track of discussion on arbitration or mediation until we hear back from TCE on this counter-proposal. 

Thanks, 

1 



Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privllegie. confidentiel et 
soumis a des droits d'auteur. II est interdit de l'utiliser ou 
dele divulguer sans autorisation . 

...... -·~•********"***"'************-*********-

2 



Toronto 

Montreal 

Ottawa 

Calgary 

New York 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, Ontario, Canada MSX 1B8 
416.362.2111 MAIN. 
416.862.6666 FA~IMIJ.E 

April21, 2011 

SENT BY FACSIMILE 

OSLER 

Paul A. Ivanoff 
Direct Dial: 416.862.4223 
pivanoff@osler.com 
Our Matter Number: 1126205 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Mr. Michael E. Barrack 
Thornton Grout Finnigan LLP 
Canadian Pacific Tower 
Toronto-Dominion Centre 
I 00 Wellington Street West 
Suite 3200, P.O. Box 329 
Toronto ON MSK IK7 

Dear Mr. Barrack: 

Southwest GTA Clean Energy Supply Contract (the "Contract") between 
TransCanada Energy Ltd. ("TCE") and Ontario Power Authority (the "OPA") 
dated October 9, 2009 

We are in receipt of your letter dated April19, 2011, which the OPA forwarded to us. 

The OPA and TCE entered into a Confidentiality Agreement dated October 8, 2010 (the 
"Confidentiality Agreement"). We are writing to you at this time to advise you of our 
concerns regarding TCE's failure to comply with its obligations under the Confidentiality 
Agreement. We understand that on April 12, 2011, TCE delivered a presentation to the 
Government of Ontario entitled "SW-GTA Update". Contained within this presentation 
were excerpts from confidential correspondence sent to TCE by the OPA, as well as 
confidential details of proposals relating to the Contract. Moreover, on April19, 2011, 
you sent a letter to the Minister of Energy, the Office of the Premier and the OPA, which 
described confidential negotiations between the OP A and TCE. Each of these actions 
constitutes a breach by TCE of the Confidentiality Agreement. The OPA requires that 
TCE cease and desist from further breaches of the Confidentiality Agreement and refrain 
from any further discussions with the Government of Ontario or others on matters that are 
the subject of the Confidentiality Agreement. We are hereby putting TCE on notice that 
the OPA reserves all of its rights and remedies against TCE respecting the actions 
referred to above. 

LEGAL_I:20472672.5 
osler.com 



OSLER 

Page2 

Lastly, I would request that you direct any of your future correspondence to me, in 
accordance with the Law Society 'of Upper Canada's Ru1es of Professional Conduct. 

Yours tru1y, 

Pau1 A. Ivanoff 
PI:es 

c: Colin Andersen, OP A 
JoAnne Butler, OPA 
Michael Killeavy, OPA 
Michael Lyle, OPA 
Rocco Sebastiane, Osler, Hoskin & Harcourt LLP 

LEGAL_1:20472672.S 



Crystal Pritchard, 

From: Michael Killeavy 
Sent: Thursday, Apri121, 2011 5:21 f'M . . .. · 

'Pivanofl@osler.coin'; Susan Kennedy; Micli'ael Lyle To: 
Cc: 
Subject: 

Deborah Langelaan; JoAnne Butler; 'RSebastiano@osler.com'; 'ESmith@osler.com' . 
Re: TCE Matter- Letter Re: Breach of the Confidentiality Agreement and MOiJ AND. Next 
Steps .... [Privileged and Confidentialj ... 

I am fine with this. Susan and Mike are alright with it? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeaw@powerauthoritv.on.ca 

From: Ivanoff, Paul [mailto:Pivanoff@osler.com] 
Sent: Thursday, April 21, 2011 05:16PM 
To: Michael Killeavy; Susan Kennedy; Michael Lyle 
Cc: Deborah Langelaan; JoAnne Butler; Sebastiana, Rocco <RSebastiano@osler.com>; Smith, Elliot 
<ESmith@osler.com> 
Subject: RE: TCE Matter - Letter Re: Breach of the Confidentiality Agreement and MOU AND Next Steps .... [Privileged 
and Confidential] 

Attached is the draft letter to TCE. Let us know if you are content with it and we'll send it out. We think that 
the sooner it goes out, the more impact it will have. 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 

n·~~.-, .. 
From: Michael Killeavy [mailto:Michaei.Killeaw@powerauthority.on:ca] 
Sent: Thursday, April 21, 201112:12 PM 
To: Sebastiana, Rocco; Ivanoff, Paul; Smith, Elliot 

1 



Cc: Susan Kennedy; Michael Lyle; Deborah Langelaan; JoAnne Butler 
Subject: TCE Matter - Letter Re: Breach of the Confidentiality Agreement and MOU AND Next Steps .... 
Importance: High 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

Rocco, Paul, and Elliot, 

We would like the attached letter revised as follows: 

1. We would like this to be a letter from you as our counsel, to TCE's litigation counsel; 
2. Please include a request that TCE refrain from further discussing the matter between us with the government; 

and 
3. Please remove the content related to any breach by TCE of the MOU good faith obligation. We would rather 

that you convey these same sentiments to TCE's counsel during a telephone conversation. 

Please let me know if you have any comments of concerns with these changes. 

We plan to sent the government-instructed counter-proposal to TCE today. We will not be engaging TCE in a parallel 
track of discussion on arbitration or mediation until we hear back from TCE on this counter-proposal. 

Thanks, 
Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto,- Ontario 

MSH 1Tl 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

.. .,..-.. --..... -.. ... ~--····-
This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privil9gi9, confidentiel et 
SOUmis a des droits d'auteur. II est interdit de l'utiliser OU 
de Je divulguer sans autorisation . . 

2 



Crystal Pritchard 

From: Michael Lyle 
Sent: Thursday, April21, 2011 5:23 PM 
To: 
cc: 

Michael Killeavy; 'Pivanoff@osler.com'; Susan Kennedy 
Deborah Langelaan; JoAnne Butler; 'RSebastiano@osler.com'; 'ESmith@osler.com' 

Subject: Re: TCE Matter- Letter Re: Breach of the Confidentiality Agreement and MOU AND Next 
Steps .... [Privileged and Confidential] 

- . - ~- . :" 

Ok with content. Want before it goes out to loop back with Colin on Monday morning re his discussion with Minister's 
Office on their role going forward. · · 

From: Michael Killeavy 
Sent: Thursday, April 21, 2011 05:21 PM 
To: 'Plvanoff@osler.com' <Plvanoff@osler.com>; Susan Kennedy; Michael Lyle 
Cc: Deborah Langelaan; JoAnne Butler; 'RSebastiano@osler.com' <RSebastiano@osler.com>; 'ESmith@osler.com' 
<ESmith@osler.com> 
Subject: Re: TCE Matter- Letter Re: Breach of the Confidentiality Agreement and MOU AND Next Steps .... [Privileged 
and Confidential] 

.I am fine with this. Susan and Mike are alright with it? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority· 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavv@powerauthoritv.on.ca 

From: Ivanoff, Paul [mailto:Plvanoff@osler.com] 
Sent: Thursday, April 21, 2011 05:16PM 
To: Michael Killeavy; Susan Kennedy; Michael Lyle 
Cc: Deborah Langelaan; JoAnne Butler; Sebastiane, Rocco <RSebastiano@osler.com>; Smith, Elliot 
<ESmith@osler.com> 
Subject: RE: TCE Matter- Letter Re: Breach of the Confidentiality Agreement and MOU AND Next Steps .... [Privileged 
and Confidential] 

Attached is the draft letter to TCE. Let us know if you are content with it arid we'll send it out. We think that 
the sooner it goes out, the more impact it will have. 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 

1 



pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 

rr~~,~ 

From: Michael Killeavy [mailto:Michaei.Killeaw@powerauthoritv.on.cal 
Sent: Thursday, April 21, 201112:12 PM 
To: Sebastiana, Rpcco; Ivanoff, Paul; Smith, EUiot 
Cc: Susan Kennedy; Michael Lyle; Deborah Langelaan; JoAnne Butler 
Subject: TCE Matter - Letter Re: Breach of the Confidentiality Agreement and MOU AND Next Steps .... 
Importance: High 

*** PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION *** 

Rocco, Paul, and Elliot, 

We would like the attached letter revised as follows: 

1. We would like this to be a letter from you as our counsel, to TCE's litigation counsel; . 
2. Please include a request that TCE refrain from further discussing the matter between us with the government; 

and 
3. Please remove the content related to any breach by TCE of the MOU good faith obligation. We would rather 

that you convey these same sentiments to TCE's counsel during a telephone conversation. 

Please let me know if you have any comments of concerns with these changes. 

We plan to sent the government-instructed counter-proposal to TCE today. We will not be engaging TCE in a parallel 
track of discussion on arbitration or mediation until we hear back from TCE on this counter-proposal. 

Thanks, 
Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

~ ..... _..._ .......... -.. -······-·-·····**"'"'-
This e·mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

2 



Le contenu du present courriel est privilegiE!, confidential et 
soumis a des droits d'auteur. II est interdit de l'utiliser ou 
de le divulguer sans autorisation. ' 
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Crystal Pritchard 

From: 
. Sent: 

Ivanoff, Paul [Pivanoff@osler.com] 
Thursday, Apri121, 2011 5:31 PM 

To:· 
Cc: 

Michael Lyle; Michael Killeavy; Susan Kennedy .· · · · · · · · · · · ,.,· 
Deborah Langelaan; JoAnne Butler; Sebastiane, Rocco; Smith, Elliot 

Subject: RE: TCE Matter- Letter Re: Breach of the Confidentiality Agreement and MOU AND Next 
Steps .... [Privileged and Confidential] 

Okay, thanks Mike. We'll wait to hear from you. 

Regards, 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
~ario, Canada M5X·1B8 

From: Michael Lyle [mailto:Michaei.Lyle@powerauthority.on.cal 
Sent: Thursday, April 21, 2011 5:23 PM 
To: Michael Killeavy; Ivanoff, Paul; Susan Kennedy 
Cc: Deborah Langelaan; JoAnne Butler; Sebastiane, Rocco; Smith, Elliot 
Subject: Re: TCE Matter- Letter Re: Breach of the Confidentiality Agreement and MOU AND Next Steps .... [Privileged· 
and Confidential] 

Ok with content. Want before it goes out to loop back with Colin on Monday morning re his discussion with Minister's· 
Office on their role going forward. 

From: Michael Killeavy 
Sent: Thursday, April 21, 2011 05:21 PM 
To: 'Pivanoff@osler.com' <Pivanoff@osler.com>; Susan KennE!dy; Michael Lyle 
Cc: Deborah Langelaan; JoAnne Butler; 'RSebastiano@osler.com' <RSebastiano@osler.com>; 'ESmith@osler.com' 
<ESmith@osler.com> 
Subject: Re: TCE Matter- Letter Re: Breach of the Confidentiality Agreement and MOU AND Next Steps .... [Privileged 
and Confidential] 

I am fine with this. Susan and Mike are alright with it? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
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Toronto, Ontario, MSH 1Tl 
416-969-6288 (office) 
416-969-6071 (fax) 
.416-520-9788 (cell) 
Michael.killeavy@powerauthoritv.on.ca 

From: Ivanoff, Paul [mailtoHvanoff@osler.coml 
Sent: Thursday, April 21, 2011 OS:16 ·PM 
To: Michael Killeavy; Susan Kennedy; Michael Lyle 
Cc: Deborah Langelaan; JoAnne Butler; Sebastiane, Rocco <RSebastiano@osler.com>; Smith, Elliot 
<ESmith@osler.com> 
Subject: RE: TCE Matter- Letter Re: Breach of the Confidentiality Agreement and MOU AND Next Steps .... [Privileged 
and Confidential] 

Attached is the draft letter to TCE. Let us know if you are content with it and we'll send it out. We think that 
the sooner it goes out, the more impact it will have. 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
~ario, Canada MSX 188 

From: Michael Killeavy [mailto:Michaei.Killeaw@oowerauthoritv.on.ca] 
Sent: Thursday, April 21, 201112:12 PM 
To: Sebastiana, Rocco; Ivanoff, Paul; Smith, Elliot 
Cc: Susan Kennedy; Michael Lyle; Deborah Langelaan; JoAnne Butler 
Subject: TCE Matter- Letter Re: Breach of the Confidentiality Agreement and MOU AND Next Steps ••.. 
Importance: High 

*** PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION *** 

Rocco, Paul, and Elliot, 

We would like the attached letter revised as follows: 

1. We would like this to be a letter from you as our counsel, to TCE's litigation counsel; 
2. Please include a request that TCE refrain from further discussing the matter between us with the government; 

and · 
3. Please remove the content related to any breach by TCE of the MOU good faith obligation. We would rather 

that you convey these same sentiments to TCE's counsel during a telephone conversation. 

Please let me know if you have any comments of concerns with these changes. 
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We plan to sent the government-instructed counter-proposal to TCE today. We will not be engaging TCE in a parallel 
track of discussion on arbitration or mediation until we hear back from TCE on this counter-proposal. 

Thanks, 
Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority' 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1Tl 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privilE~giE~. confidentiel et 
soumis a des droits d'auteur. II est interdit de l'utiliser ou 
de le divulguer sans autorisation. 

--.. -· ...... ***-************_.,_.,.__ ......... ., .. ___ ......... 
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Crystal Pritchard 

From: Michael Lyle 
Sent: Monday, ,<\pril25, 2011 .8;48 AM. 

Michael KilleaVy ' · · · To: 
Subject: FW: TCE Matter- Letter Re: Breach of the Confidentiality Agreement and MOU AND Next 

Steps .... [Privileged and Confidential] 
Letter to Alex Pourbaix (Osier letterhead) April21 2011 20472672 5.doc 

. -Attachments: 

Can you meet with Colin and I re this letter in my office at 11 this morning?· 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s}, any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipfent(s), please notify the sender Immediately 
and delete this e-mail message 

From: Ivanoff, Paul [mailto:Pivanoff@osler.com] 
Sent: April 21, 2011 5:17 PM 
To: Michael Killeavy; Susan Kennedy; Michael Lyle 
Cc: Deborah Langelaan; JoAnne Butler; Sebastiane, Rocco; Smith, Elliot 
Subject: RE: TCE Matter- Letter Re: Breach of the Confidentiality Agreement and MOU AND Next Steps .... [Privileged 
and Confidential] 

Attached is the draft letter to TCE. Let us know if you are content with it and we'll send it out. We think that 
the sooner it goes out, the more impact it will have. 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osier, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 

n·~~·-,~ 

From: Michael Killeavy [mailto:Michaei.Killeavv@powerauthoritv.on.ca] 
Sent: Thursday, April21, 201112:12 PM 
To: Sebastiane, Rocco; Ivanoff, Paul; Smith, Elliot 
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Cc: Susan Kennedy; Michael Lyle; Deborah Langelaan; JoAnne Butler 
Subject: TCE Matter- Letter Re: Breach of the Confidentiality Agreement and MQU AND Next Steps .... 
Importance: High · 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

Rocco, Paul, and Elliot, 

We would like the attached letter revised as follows: 

1. We would like this to be a letter from you as our counsel, to TCE's litigation counsel; 
2. Please include a request that TCE refrain from further discussing the matter between us with the government; 

and 
3. Please remove the content related to any breach by TCE of the MOU good faith obligation. We would rather 

that you convey these same sentiments to TCE's counsel·during a telephone conversation. 

Please let me know if you have any comments of concerns with these changes. 

We plan to sent the government-instructed counter-proposal to TCE today. We will not be engaging TCE in a parallel 
trac!< of discussion on arbitration or mediation until we hear back from TCE on this counter-proposal. 

Thanks, 
Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1Tl 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

"*"****"""**""'***"""'**""---"*"'"*"**"'_......_ ................ _ 

This e-mail message is privileged. confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privi19gie, confidentiel et 
soumis a des droits d'auteur. II est interdit de l'utiliser ou 
de le divulguer sans autorisation. 
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Toronto 

Montreal 

Ottawa 

Calgary 

New York 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, Ontario., Canada MSX lBS 
416.362.2111 MAIN 
416;862.6666 FACSIMILE 

April21, 2011 

SENT BY FACSIMILE 

OSLER 

Paul A. Ivanoff 
Direct Dial: 416.862.4223 
pivanoff@osler.com 
Our Matter Number: 1126205 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Mr. Michael E. Barrack 
Thornton Grout Finnigan LLP 
Canadian Pacific Tower 
Toronto-Dominion Centre 
100 Wellington Street West 
Suite 3200, P.O. Box 329 
Toronto ON MSK 1K7 

Dear Mr. Barrack: 

Southwest GTA Clean Energy Supply Contract (the "Contract") between 
TransCanada Energy Ltd. ("TCE") and Ontario Power Authority (the "OPA") 
dated October 9, 2009 

We are in receipt of your letter dated April19, 2011, which the OPA forwarded to us. 

The OPA and TCE entered into a Confidentiality Agreement dated October 8, 2010 (the 
"Confidentiality Agreement"). We are writing to you at this time to advise you of our 
concerns regarding TCE's failure to comply with its obligations under the Confidentiality 
Agreement. We understand that on April 12, 2011, TCE delivered a presentation to the 
Government of Ontario entitled "SW-GTA Update". Contained within this presentation 
were excerpts from confidential correspondence sent to TCE by the OPA, as well as 
confidential details of proposals relating to the Contract. Moreover, on April 19, 2011, 
you.sent a letter to the Minister of Energy, the Office of the Premier and the OPA, which 
described confidential negotiations between the OPA and TCE. Each of these actions 
constitutes a breach by TCE of the Confidentiality Agreement. The OPA requires that 
TCE cease and desist from further breaches of the Confidentiality Agreement and refrain 
from any further discussions with the Government of Ontario or others on matters that are 
the subject of the Confidentiality Agreement. We are hereby putting TCE on notice that 
the OPA reserves all of its rights and remedies against TCE respecting the actions 
referred to above. 

LEGAL_l:20472672.S osler.com 
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Page2 

Lastly, I would request that you direct any of your future correspondence to me, in 
accordance with the Law Society of Upper Canada's Rules of Professional Conduct. 

Yours truly, 

Paul A. Ivanoff 
PI:es 

c: Colin Andersen, OP A 
JoAnne Butler, OPA 
Michael Killeavy, OPA 
Michael Lyle, OPA 
Rocco Sebastiano, Osler, Hoskin & Harcourt LLP 

LEGAL_1:20472672.S 
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Crystal Pritchard 

From:. 
Serit:' 
To: 

MichaeL ~illeavy ... 
Monday, April 25, 2011 8:5ci AM · 
Michael Lyle 

Subject: Re: TCE Matter- Letter Re: Breach of the Confidentiality Agreement and MOU AND Next 
Steps .... [Privileged and Confidential] · · 

I'm off today. I can dial in, though. I don't have my telephone directory handy- what's your officetelephone number 
please? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax} 
416-520-9788 (cell} 
Michael.killeavv@powerauthority.on.ca 

From: Michael Lyle 
Sent: Monday, April 25, 2011 08:48 AM 
To: Michael Killeavy 
Subject: FW: TCE Matter- Letter Re: Breach of the Confidentiality Agreement and MOU AND Next Steps .... [Privileged 
and Confidential] 

Can you meet with Colin and I re this letter in my office at 11 this morning? 

Michael Lyle 
General Counseland Vice ~resident 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthoritv.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient{s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 

From: Ivanoff, Paul [mailto:Pivanoff@osler.com] 
Sent: April 21, 2011 5:17 PM . 
To: Michael Killeavy; Susan Kennedy; Michael Lyle 
Cc: Debor<~h Langelaan; JoAnne Butler; Sebastiana, Rocco; Smith, Elliot 

1 



Subject: RE: TCE Matter- Letter Re: Breach of the Confidentiality Agreement and MOU AND Next Steps .... [Privileged 
and Confidential] 

Attached is the draft Jetter to TCE. Let us know if you are content with it and we'll send it out. We think that 

the sooner it goes out, the more impact it will have. 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
oivanoff@osler.com. 

Osler. Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Elario. Canada M5X 188 

From: Michael Killeavy [mailto:Michaei.Killeaw@powerauthority.on.ca] 
Sent: Thursday, April 21, 20.1112:12 PM 
To: Sebastiane, Rocco; Ivanoff, Paul; Smith, Elliot 
Cc: Susan Kennedy; Michael Lyle; Deborah Langelaan; JoAnne Butler 
Subject: TCE Matter- Letter Re: Breach of the Confidentiality Agreement and MOU AND Next Steps .... 
Importance: High 

*** PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION *** 

Rocco, Paul, and Elliot, 

We would like the attached letter revised as follows: 

1. We would like this to be a letter from you as our counsel, to TCE's litigation counsel; 
2. Please include a request that TCE refrain from further discussing the matter between us with the government; 

and 
3. Please remove the content related to any breach by TCE of the MOU good faith obligation. We would rather 

that you convey these same sentiments to TCE's counsel during a telephone conversation. 

Please let me know if you have any comments of concerns with these changes. 

We plan to sent the government-instructed counter-proposal to TCE today. We will not be engaging TCE in a parallel 
track of discussion on arbitration or mediation until we hear back from TCE on this counter-proposal. 

Thanks, 
Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120. Adelaide Street West, Suite 1600 
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Toronto, Ontario 
MSH 1Tl 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

**********"'***********-*********-*******»-

This e-mail message is privileged,- confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privi19gie, confidentiel et 
soumis a des droits d'auteur. II est interdit de l'utiliser au 
de le divulguer sans autorisation. 

---~·"*"****~"""*"*"***--*******--· 
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Crystal Pritchard 

From: 
Sent: 
To: 
Cc: 

Ivanoff, Paul [Pivanoff@osler.com] 
Monday, April 25, 2011 2:08 PM 
Michael Lyle; Michael Kill.eavy; Susan Kennedy 
Deborah Langelaan; JoAnne Butler; Sebastiana, Rocco; Smith, Elliot 

.•. ':- !':; ·.• 

Subject: 

Attachments: 

RE: TCE Matter- Letter Re: Breach ()f the ConfidentialityAgreement and MOU AND Next 
Steps .... [Privileged and Confidential] ·' ''':';:"'':'",·:: .~·'/ ·::;' ·• · ': i'' ····· ·-:::•, · 
Letter to Michael Barrack April25, 2011 20041578_ 1:j:idf · · · · · · · ·· · ', 

. - .. . . .· . ••r. . .:, ·. -' ~·- :-:· ~' 

·Attached is a copy of the letter sent this afternoon to counsel for TCE. 
. _._ ., -.- .• " -. ! . ,- . . - .·. - ·. . 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
E]ario, Canada M5X 188 

From: Michael Lyle [mailto:Michaei.Lyle@powerauthoritv.on.cal 
Sent: Thursday, April 21, 2011 5:23 PM 
To: Michael Killeavy; Ivanoff, Paul; Susan Kennedy 
Cc: Deborah Langelaan; JoAnne Butler; Sebastiane, Rocco; Smith, Elliot 

< •• ' 

-~ .. 

Subject: Re: TCE Matter - Letter Re: Breach of the Confidentiality Agreement and MOU AND Next Steps .... [Privileged 
and Confidential] 

Ok with content. Want before it goes out to loop back with Colin on Monday morning re his discussion with Minister's · 
Office on their role going forward. 

From: Michael Killeavy 
Sent: Thursday, April 21, 2011 05:21 PM 
To: 'Pivanoff@osler.com' <Pivanoff@osler.com>; Susan Kennedy; Michael Lyle 
Cc: Deborah Langelaan; JoAnne Butler; 'RSebastiano@osler.com' <RSebastiano@osler.com>; 'ESmith@osler.com' 
<ESmith@osler.com> 
Subject: Re: TCE Matter - Letter Re: Breach of the Confidentiality Agreement and MOU AND Next Steps .... [Privileged 
and Confidential] 

I am fine with this. Susan and Mike are alright with it? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St: West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
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416-969-6071 (fax} 
416-520-9788 (cell} 
Michael.killeaw@powerauthority.on.ca 

From: Ivanoff, Paul [mailto:Pivanoff@osler.com] 
Sent: Thursday, April 21, 2011 05:16 PM 
To: Michael Killeavy; Susan Kennedy; Michael Lyle 
Cc: Deborah Langelaan; JoAnne Butler; Sebastiane, Rocco <RSebastiano@osler.com>; Smith, Elliot 
<ESmith@osler.com> 
Subject: RE: TCE Matter- Letter Re: Breach of the Confidentiality Agreement and MOU AND Next Steps .... [Privileged 
and Confidential] 

Attached is the draft letter to TCE. Let us know if you are content with it and we'll send it out. We think that 
the sooner it goes out, the more impact it will have. 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 

0 
roronto. Onrio, Canada M5X 188 

From: Michael Killeavy [mailto:Michaei.Killeaw@powerauthority.on.ca] 
Sent: Thursday, April 21, 201112:12 PM 
To: Sebastiane, Rocco; Ivanoff, Paul; Smith, Elliot 
Cc: Susan Kennedy; Michael Lyle; Deborah Langelaan; JoAnne Butler 
Subject: TCE Matter- Letter Re: Breach of the Confidentiality Agreement and MOU AND Next Steps .... 
Importance: High · 

*** PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION *** 

Rocco, Paul, and Elliot, 

We would like the attached letter revised as follows: 

1. We would like this to be a letter from you as our counsel, to TCE's litigation counsel; 
2. Please include a request that TCE refrain from further discussing the matter between us with the government; 

and 
3. Please remove the content related to any breach by TCE of the MOU good faith obligation. We would rather 

that you convey these same sentiments to TCE's counsel during a telephone conversation. 

Please let me know if you have any comments of concerns with these changes. 
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We plan to sent the government-instructed counter-proposal to TCE today. We will not be engaging TCE in a parallel 
track of discussion on arbitration or mediation until we liear back from TCE on this counter-proposal. 

Thanks, 
Michael 

Michael Killeavy, LL.B.-, MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
i20 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1Tl 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX} 

.... ~.**"""'*****--···-----·-·--···---
This e-mail message is privileged. confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est priviiE!gie, confidential et 
soumis a des droits d'auteur. II est interdit de l'utiliser ou 
dele divulguer sans autorisation. 
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Toronto. 

Montreal 

Ottawa 

Calgary 

New York 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, Ontario, Canada MSX 1B8 
416.362.2111 MAIN 
416:862.6666' FACSIMILE 

'"'- ·- ~,-. ' . 
~- : 

Apri125, 2011 

OSLER 

Paul A. Ivanoff 
Direct Dial: 416.862.4223 
p~yanoff@osler.com 

Ollr MOtter Number: 1U6205 

SENT BY FACSIMILE 

NFIDENTIAL AND WITHOUT PREJUDICE 

Mr. Michael . B ack 
Thornton Gr ut innigan LLP 
Canadian Pa · Tower 

"on Centre 
Street West 

Suite 3200 Box 329 
N MSK 1K7 

Dear Mr. Barrack: 

Southwest GTA Clean Energy Supply Contract (the "Contract") between 
TransCanada Energy Ltd. ("TCE") and Ontario Power Authority (the "OPA") 
dated October 9, 2009 

We are in receipt of your letter datedAprill9, 2011, which the OPA forwarded to us. 

The OPA and TCE entered into a Confidentiality Agreement dated October 8, 2010 (the 
"Confidentiality Agreement"). We are writing to you at this time to advise you of our 
concerns regarding TCE' s failure to comply with its obligations under the Confidentiality 
Agreement. We understand that on April 12, 2011, TCE delivered a presentation to the 
Government of Ontario entitled "SW -GTA Update". Contained within this presentation 
were excerpts from confidential correspondence sent to TCE by the OP A, as well as 
confidential details of proposals relating to the Contract. Moreover, on Aprill9, 2011, 
you sent a letter to the Minister of Energy, the Office of the Premier and the OPA, which 
described confidential negotiations between the OP A and TCE. Each of these actions 
constitutes a breach by TCE of the Confidentiality Agreement. The OPA requires that 
TCE cease and desist from further breaches of the Confidentiality Agreement and refrain 
from any further discussions with the Government of Ontario or others on matters that are 
tl!e subject of tl!e Confidentiality Agreement. We are hereby putting TCE on notice tl!at 
tl!e OP A reserves all of its rights and remedies against TCE respecting the actions 
referred to above. 

LEGAL _1 :20472672.5 
osler.com 
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Lastly, I would request that you direct any of your future correspondence to me, in 
accordance with the Law Society of Upper Canada's Rules of Professional Conduct. 

Yours truly, 

ORIBINAL StGNEf) S't 
PALIL A. IVANOFF 

Paul A. Ivanoff 
PI:es 

c: 

J 
Colin Andersen, OP A 
JoAnne Butler, OPA 
Michael Kilieavy, OP A 
Michael Lyle, OPA 
Rocco Sebastiano, Osler, Hoskin & Harcourt LLP 

LEGAL_l :20472672.5 



Crystal Pritchard 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Ivanoff, Paul [Pivanoff@osler.com]. 
Tuesday, April26, 2011 7:44 PM 
Michael Lyle; JoAnne Butler; Michael Killeavy 
Sebastiane, Rocco; Smith, Elliot 
FW: TransCanada and Ontario Power Authority 
Letter toP. Ivanoff from M. Barrack dated April26, 2011.PDF 

Attached is a letter from counsel for TCE in respons(J to our letter that expressed our concerns about. their 
disclosure of confidential information. Not surprisingly, TCE denies that they have breached the CA. Their 
analysis is based onthe role of the Government of Ontario as the OPA's Representative, but it fails to take into 
consideration the fact that as the Government is the OPA's Representative (and not TCE's), it is therefore the 
OPA's prerogative to disclose information to the Government, notTCE. The letter from TCE's counsel also 
makes reference to the OPA's October 7, 2010 letter and the MOU, neither of which have any bearing on the 
con-ect interpretation of the CA.. · 

In our discussions with TCE's counsel, as requested, we raised the good faith negotiations issue in connection 
with the terms of the MOU. Michael Barrick restated the assertion in his letter that his client embarked on these 
discussions with the Province at the urging of "senior representatives of the OPA". He suggested that TCE does 
not view their discussions with the Province as an attempt to circumvent the tem1s of the MOU. 

It also appears from the letter that TCE wants to try to stop Osler from representing the OP A in any potential 
litigation or arbitration. They have alleged (without providing any specifics) that Osler has a conflict of interest 
that TCE is not willing to waive as it relates to litigation or arbitration. When we spoke to TCE's counsel, we 
asked him what he is refemng to when he claims Osler has a "conflict of interest" in representing the OP A. He 
said he didn't have any specifics regarding this and would ask his client. For your infonnation, TCE is not a 
client of the firm, and therefore Osler does not have a conflict in representing the OP A in this dispute, 
irrespective of whether it ends up in litigation or arbitration. It is our view that this is a baseless assertion on 
TCE's part and an attempt to frustrate the OPA. 

Regards, 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osier, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place E::r· ,_. ·~ ·~ 
From: Sharonlee Gorgichuk [mailto:SGorgichuk@tgf.ca] 
Sent: Tuesday, April 26, 2011 5:02 PM 
To: Ivanoff, Paul 
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Cc: Michael Barrack 
Subject: TransCanada and Ontario Power Authority 

Please see attached correspondence oftoday's date from Michael Barrack. 

Regards, 
Sharon lee 

'TjGF·. ··.. : · Thornton Grout Finnigan I.I.P I ~. '_. ~HJl)MTION 
Sharonlee Gorglchuk I Assistant to Michael E. Barrack I sgorgichuk@tgf.ca I Direct Line: 416·304·1152 I Thornton Grout Finnigan LLP 1 
Suite 3200, canadi13n Pacific Tower, 100 Wellington Street West, P.O. Box 329, Toronto~Dominion Centre, Toronto,_ Ontario MSK 1K7 I 416-
304-1616 1 Fax: 416·304·1313 I www.tgf.ca 

PRIVILEGED & CONFIDENTIAL- This electronic transmission is subject to solicitor/client privilege and contains confidential information intended 
only for the person(s) named above. Any other distribution, copying or disclosure Is strictly prohibited. If you have received this email in error, 

please notify our office immediately by calling (416) 304·1616, and delete this email without forwarding it or making a copy. 

••u~******U**--************-*******~*-

This e-mail message is privileged. confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privih§gi9, confidentiel et 
soumis a des droits d'auteur. II est interdit de J'utiliser ou . 
de Je divulguer sans autorisatiOfl. 

2 



TGF 
Thornton Grout Finnigan LLP 
RESTRUCTURING T UTJGATION 

April' 26, 2011 . 
_·,_-

WITHO{]T PREJUDICE 

VIA FACSIMILE 
. . . 

Paul A. Ivanoff 
Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, Ontario 
MSX 1B8 

Dear Mr. Ivan.off: 

Canadian Pacific Tower 
--- Torri~tO-oO/riinion Centre 
·.--"100' Wellln9tOn Street West 

SUite 3200, P.o. Box 329 
- ; . Toronto, oN· ca0ada MSK 1K7 

T 416.304.1616 F416.304.1313 

· ·. Michael E, Bamck 
. T: 41~;3Q1.·)1.09 

· E: mblirrack@tgf.ca 
· · · • File No; I43s:oor 

Re: Southwest GTA Energy Supply Contract (the "Contract") between .TransCanada 
Energy Ltd. ("TCE") and. Ontario Power Aut~Qrity (the "OPA'') dated October 9, 
2009. 

We are in receipt of your letter ofApril25, 2011. 

The Confidenti!!lity Agreement dated October 8, 2010 does not prevent TCE. from 
communicating with the Government of Ontario. A review of the Confidentiality Agreement, 
the relevant legislation, and the actions of the parties all support an intention that the 
Government of Ontario would have full access to all relevant information. The definition of 
"Confidential Information" included in that Agreement means "all information that has been 
identified as confidential and which is disclosed by the Disclosing Party and its Representatives 
to the Receiving Party and its Representatives ... " As you are aware,. the Government of 
Ontario is a Representative of the OP A. This provision is consistent with subsection 25.26 of the 
Electricity Act, 1998 which provides, "The OPA shall submit to the Minister such·reports and 
information as the Minister may require from time to time." 

You are also aware that the genesis of this entire matter is the announcement by the Minister of 
Energy that the Province would not be proceeding with the construction of the Oakville 
Generating Station. As Mr. Andersen, Chief Executive Officer of OPA, wrote to TCE in his 
letter of October 7, 2010, "As you are no doubt aware, the Minister of Energy today announced 
that your Oakville gas plant will not proceed. This announcement is supported by the OPA's 
planning analysis of the current circumstances in the southwest GT A. The OP A will not proceed 
with the Contract..." 

In subsequent discussions between senior representatives of the OPA·and TCE, the senior 
officials of OP A have directly and forcefully urged representatives of TCE to deal directly with 
the Government of Ontario in order to resolve the issue of the entitlement of TCE to ''reasonable 
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damages from the OPA, including the anticipated value of the Contract." In both the written and 
oral communication, the OPA has taken the position that the mechanism of settlement would 
have to involve a directive issued to the OPA by the Minister of Energy. Specifically, the MOU 
dated December 21, 2010 contemplates that the cooperative solution proposed in the MOU as 
partial compensation for the termination of the Contract will be implemented by the OP A "upon 
receipt of a directive from the Minister pursuant to section 25.32 of the Electricity Act, 1998 
(Ontario)." 

While there exists no legal impediment to TCE sharing information with the Government of 
Ontario, no "Confidential Information" as defined in the Confidentiality Agreement is identified 
in your letter. 

Perhaps most fundamentally, the position taken in your letter does not promote the efforts of the 
relevant parties to engage in a meaningful, constructive dialogue aimed at determining whether 
there is a mutually beneficial solution to the entire matter or significant steps which can be taken 
to mitigate the damage suffered by TCE. There is absolutely no harm suffered by OPA by 
sharing information which the Government of Ontario has a right to obtain. 

With respect to the matter of representation, we have been informed by TCE that Osler is subject 
to a conflict of interest with respect to its representation of the OP A in any litigation or dispute 
resolution process which may ensue. TCE is not willing to waive that conflict. 

We would be willing to discuss all of these matters with you in order that the dispute resolution 
aspect of this matter may move forward in parallel with the continuing negotiations to resolve it. 

Yours very truly, 

~hornton GroutFinn,.an LLP 

\, -1 t!CJ_L{{J.lj(__ 
Michael E. Barrack 
MEB/slg 
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Crystal Pritchard 

From: Michael Lyle 
Sent: Tuesday, April 26, 2011 7:49 PM 
To: JoAnne Butler '' · 
Cc: Michael Killeavy 
Subject: Fw: TransCanada and Ontario Power Authority 
Attachments: Letter toP. Ivanoff from M. Barrack dated April26, 2011.PDF 

I suggest that we bring this to ETM tomorrow. 

From: Ivanoff, Paul [mailto:Pivanoff@osler.coml 
Sent: Tuesday, April 26, 2011 07:43 PM 
T~: Michael Lyle; JoAnne Butler; Michael Killeavy 
Cc: Sebastiane, Rocco <RSebastiano@osler.com>; Smith, Elliot <ESmith@osler.com> 
Subject: FW: TransCanada and Ontario Power Authority 

··- . :-

'~- -~ . . ~-

Attached is a letter from counsel for TCE in response to our letter that expressed our concems about their 
disclosure ofconfidentialinformation. Not surprisingly, TCE denies that they have breached the CA. Their 
analysis is based on the role of the Govemment of Oritario as the OP A's Representative, but it fails to take into 
consideration the fact that as the Govemmenf is the OPA's Representative (and not TCE's), it is therefore the· 
OPA's prerogative to disclose information to the Govemment, not TCE. The letter from TCE's counsel also 
makes reference to the .OP.A's October 7, 2010 letter and the MOU, neither of which have any bearing on the 
correct interpretation of the CA .. 

In our discussions with TCE's counsel, as requested, we raised the good faith negotiations issue in connection 
with the terms of the MOU. Michael Barrick restated the assertion in his letter that his client embarked on these 
discussions with the Province at the urging of "senior representatives of the OP A". He suggested that TCE does 
not view their discussions with the Province as an attempt to circumvent the terms of the MOU. 

It also appears from the letter that TCE wants to try to stop Osler from representing the OPA in any potential 
litigation or arbitration. They have alleged (without providing any specifics) that Osler has a conflict of interest 
that TCE is not willing to waive as it relates to litigation or arbitration. When we spoke to TCE;s counsel, we 
asked him what he is referring to when he claims Osler has a "conflict of interest" in representing the OP A. He 
said he didn't have any specifics regarding this and wonld ask his client. For your information, TCE is not a 
client of the firm, and therefore Osler does not have a conflict in representing the OP A in this dispute, 
irrespective of whether it ends up in litigation or arbitration. It is our view that this is a baseless assertion on 
TCE's part and an attempt to frustrate the OPA. 

Regards, 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osier, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, Ontario, Canada M5X 1 B8 
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From: Sharonlee Gorgichuk [mailto:SGorgichuk@tgf.ca] 
Sent: Tuesday, April 26, 2011 5:02 PM 
To: Ivanoff, Paul 
Cc: Michael Barrack 
Subject: TransCanada and Ontario Power Authority 

Please see attached correspondence oftoday's date from Michael Barrack. 

Regards, 
Sharon lee 

liGF, · J'horntjjn Gt;Out Finnig!i,n UP 
, . _.' . ltEmtucruflsNII! + LmaoUION ' . - . 

Sharon lee Gorgichuk I Assistant to Michael E. Barrack I sgoreichuk@tef.ca I Direct Line: 416-304-1152 I Thornton Grout Finnigan LLP I 
Suite 3200, Canadian Pacific Tower, 100 Wellington Street West, P.O. Box 329, Toronto-Dominion Centre, Toronto, Ontario MSK 1K7 I 416-
304-1616 I Fax: 416-304-1313 I www.tgf.ca 

PRIVILEGED .&,.cO'r\fFn)ENTiAL >This electronic tiitnSmission is SubjeCtto.sOiicitcir/Ciient PriVilege 8rid Ccirlta:ihs cOnfidential ihfOtm·atiori irite-nded 
only for the person{s) named above. Any other distribution, copying or disclosure is strictly prohibited. If you have received this email in error, 

please notify our office immediately by calling (416) 304-1616, and delete this email without forwarding it or making a copy. 

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est priviiE:giE:, confidential et 
soumis a des droits d'auteur. II est interdit de l'utiliser ou 
dele divulguer sans autorisation. 
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TGF 
Thornton Grout Rnnigan LLP 
RESTRUCJY_RING _ ~ U'(IG~TION 

Aprll26, 2011 · 

WITHOUT PREJUDICE 

VIA FACSIMILE 

Paul A. Ivanoff 
Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, Ontario 
MSX lB8 

Dear Mr. Ivanoff: 

Canadian Pacific Tower 
T~roryto~Potninion Centre 
10~:we_l~n9!0n Street West 
Suite 3200. P.9- Box 329 
Tcirciri.tO; ON "Canada M5K 1K7 
T 416.304.1616 F416.304.1313 

Mich!el E. Barrack 
. T: 416-304-1109 

E: mbairacic@tgf.ca 
· FileNo.I43S.:001 

· Re: Southwest GTA Energy Supply Contract (the "Contract") between TransCanada 
Energy Ltd. ("TCE") and Ontario Power Authority (the "OP A") dated October 9, 
2009. 

We are in receipt of your letter of April25, 2011. 

The Confidentiality Agreement dated October 8, 2010 does not prevent TCE from 
communicating with the Government of Ontario. A review of the Confidentiality Agreement, 
the relevant legislation, and the actions of the parties all support an intention that the 
Government of Ontario would have full access to all relevant information. The definition of 
"Confidential Information" included in that Agreement means "all information that has been 
identified as confidential and which is disclosed by the Disclosing Party and its Representatives 
to the Receiving Party and its Representatives ... " As you are aware, the Goveniment of 
Ontario is a Representative of the OP A. This provision is consistent with subsection 25.26 of the 
Electricity Act, 1998 which provides, "The OPA shall submit to the Ministersuch reports and 
information as the Minister may require from time to time." 

You are also aware that the genesis of this entire matter is the announcement by the Minister of 
Energy that the Province would not be proceeding with the construction of the Oakville 
Generating Station. As Mr. Andersen, Chief Executive Officer of OPA, wrote to TCE in his 
letter of0ctober7, 2010, "As you are no doubt aware, the Minister of Energy today announced 
that your Oakville gas plant will not proceed. This announcement is supported by the OPA's 
planning analysis of the current circumstances in the southwest GT A. The OP A will not proceed 
with the Contract ... " 

In subsequent discussions between senior representatives of the OPA and TCE, the senior 
officials of OP A have directly and forcefully urged representatives of TCE to deal directly with 
the Government of Ontario in order to resolve the issue of the entitlement of TCE to "reasonable 
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Thornton Grout Finnigan LLP 

damages from the OPA, including the anticipated value of the Contract." In both the written and 
oral communication, the OP A has taken the position that the mechanism of settlement would 
have to involve a directive issued to the OP A by the Minister of Energy. Specifically, the MOU 
dated December 21, 2010 contemplates that the cooperative solution proposed in the-MOU-as 
partial compensation for the tennination of the Contract will be implemented by the OPA "upon 
receipt of a directive from the Minister pursuant to section 25.32 of the Electricity Act, 1998 
(Ontario)." · 

While there exists· no legal impediment to TCE sharing information with the Government of 
Ontario, no "Confidential Information" as defined in the Confidentiality Agreement is identified 
in your letter. -

Perhaps most fundamentally, the position taken in your letter does not promote the efforts of the 
relevant parties to engage in a meaningful, constructive dialogue aimed at detennining whether 
there is a mutually beneficial solution to the entire matter or significant steps which can be taken 
to mitigate the damage suffered by TCE. There is absolutely no harm suffered by OPA by 
sharing information which the Government of Ontario has a right to obtain. 

With respect to the matter of representation, we have been informed by TCE that Osler is subject 
to a conflict of interest with respect to its representation of the OP A in any litigation or dispute 
resolution process which may ensue. TCE is not willing to waive that conflict. 

We would be willing to discuss all of these matters with you in order that the dispute resolution 
aspect of this matter may move forward in parallel with the continuing negotiations to resolve it. 

Yours very truly, 

~hornton Gront Finn;:an LLP 

'·--t$CU((j_lj(__ 
Michael E. Barrack 
MEB/slg 
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Crystal Pritchard 

From: JoAnne Butler 
Sent: 
To: 

Tuesday, April26, 2011 8:25 PM 
Michael Lyle 

Cc: Michael Killeavy 
Subject: Re: TransCanada and Ontario Power Authority 

Sure ... 

JCB 

From: Michael Lyle 
Sent: Tuesday, April 26, 2011 07:48 PM 
To: JoAnne Butler 
Cc: Michael Killeavy 
Subject: Fw: TransCanada and Ontario Power Authority 

I suggest that we bring this to ETM tomorrow. 

From: Ivanoff, Paul [mailto:Plvanoff@osler.coml 
Sent: Tuesday, April 26, 2011 07:43 PM 
To: Michael Lyle; JoAnne Butler; Michael Killeavy 
Cc: Sebastiane, Rocco <RSebastiano@osler.com>; Smith, Elliot <ESmith@osler.com> 
Subject: PN: TransCanada and Ontario Power Authority 

Attached is a letter from counsel for TCE in response to our letter that expressed our concerns about their 
disclosure of confidential information. Not surprisingly, TCE denies that they have breached the CA. Their 
analY.sis is based on the role of the Government of Ontario as the OPA's Representative, but it fails to take into 
consideration the fact that as the Government is the OPA's Representative (and not TCE's), it is therefore the 
OPA's prerogative to disclose information to the Government, not TCE. The letter from TCE's counsel also 
makes reference to the OPA's October 7, 2010 letter and the MOU, neither of which have any bearing on the 
correct interpretation of the CA. 

In our discussions with TCE's counsel, as requested, we raised the good faith negotiations issue in connection 
with the terms of the MOU. Michael Barrick restated the assertion in his letter that his client embarked on these 
discussions with the Province at the urging of"senior representatives of the OPA". He suggested that TCE does 
not view their discussions with the Province as an attempt to circumvent the terms of the MOU. 

It also appears from the letter that TCE wants to try to stop Osler from representing the OPA in any potential 
litigation or arbitration. They have alleged (without providing any specifics) that Osler has a conflict of interest 
that TCE is not willing to waive as it relates to litigation or arbitration. When we spoke to TCE' s counsel, we 
asked him what he is referring to when he claims Osler has a "conflict of interest" in representing the OP A. He 
said he didn't have any specifics regarding this and would ask his client. For your information, TCE is not a 
client of the finn, and therefore Osler does not have a conflict in representing the OP A in this dispute, 
irrespective of whether it ends up in litigation or arbitration. It is our view that this is a baseless assertion on 
TCE's part and an attempt to frustrate the OPA. 

Regards, 

1 



D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
~ario,.Ca0adaM5X 1B8 

u 
From: Sharonlee Gorgichuk [mailto:SGorgichuk@tgf.caJ 
Sent: Tuesday, April 26, 2011 5:02 PM 
To: Ivanoff, Paul 
Cc: Michael Barrack 
Subject: TransCanada and Ontario Power Authority 

Please see attached correspondence oftoday's date from Michael Barrack. 

Regards, 
Sharon lee 

llGF. ··. · Thornton Grout Finnigan LLP 
~+tJTtGAl1CIM 

Sharonlee Gorglchuk I Assistant to Michael E. Barrack I sgorgichuk@tgf.ca I Direct line: 416-304-1152 I Thornton Grout Finnigan LLP 1 
Suite 3200, Canadian Pacific tower, 100 Wellington Street West, P.O. Box 329, Toronto-Dominion Centre, Toronto, Ontario MSK 11<7 I 416-
304-1616 I Fax: 416-304-1313 I www.tgf.ca 

PRIVILEGED & CONFIDENTIAL- This electronic transmission is subject to solicitor/client privilege and contains confidential information intended 
only for the person(s) named above. Any other distribution, copying or disclosure is strictly prohibited. If you have received this email in error, 

please notify our office immediately by calling (416) 304-1616, and delete this email without forwarding it or making a copy. 

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privill§:gie, confidential et 
soumis a des droits d'auteur. II est interdit de l'utiliser ou 
dele divulguer sans autorisation . 

..---··~***-***""'****_,......,.__._.,_, ___ _ 
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Crystal Pritchard 

From: Michael Lyle 
Sent: 
To: 

· Wednesday, April 27, 2011 9:02AM 
NimiVisram 

Subject: Fw: TransCanada and Ontario Power Authority 
Attachments: Letter to P. Ivanoff from M. Barrack dated April 26, 2011. PDF 

Please make 12 copies for ETM of attachment 

From: Ivanoff, Paul [mailto:Pivanoff@osler.coml 
Sent: Tuesday; April 26, 2011 07:43 PM 
To: Michael Lyle; JoAnne Butler; Michael Killeavy 
Cc: Sebastiana, Rocco <RSebastiano@osler.com>; Smith, Elliot <ESmith@osler.com> 
Subject: FW: TransCanada and Ontario Power Authority 

Attached is a letter from counsel for TCE in response to our letter that expressed our concerns about their 
disclosure of confidential information. Not surprisingly, TCE denies that they have breached the CA. Their 
analysis is based on the role of the Govenunent of Ontario as the OPA's Representative, but it fails to take into 
consideration ·the fact that as the Government is the OPA's Representative (and not TCE's), it is therefore the 
OPA's prerogative to disclose information to the Government, not TCE. The letter from TCE's counsel also 
makes reference to the OPA's October 7,2010 letter and the MOU, neither of which have any bearing on the 
conect interpretation of the CA. 

In our discussions with TCE's counsel, as requested, we raised the good faith negotiations issue in c01mection 
with the tenns ofthe MOU. Michael Barrick restated the asse1tion in his letter that his client embarked on these 
discussions with the Province at the urging of "senior representatives of the OPA". He suggested that TCE does 
not view their discussions with the Province as an attempt to circumvent the tern1s of the MOU. 

It also appears from the letter that TCE wants to try to stop Osler from representing the OPA in any potential 
litigation or arbitration. They have alleged (without providing any specifics) that Osler has a conflict of interest 
that TCE is not willing to waive as it relates to litigation or arbitration. When we spoke to TCE's counsel, we 
asked him what he is refening to when he claims Osler has a "conflict of interest" in representing the OPA. He 
said he didn't have any specifics regm:ding this and would ask his client. For your infonnation, TCE is not a 
client of the firm, and therefore Osler does not have a conflict in representing the OP A in this dispute, 
irrespective of whether it ends up in litigation or arbitration. It is our view that this is a baseless assertion on 
TCE's part and an attempt to frustrate the OPA. 

Regards, 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, Ontario, Canada MSX 188 
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From: Sharonlee Gorgichuk [mailto:SGorgichuk@tgf.ca] 
Sent: Tuesday, April 26, 2011 5:02 PM · 
To: Ivanoff, Paul 
Cc: Michael Barrack 
Subject: TransCanada and Ontario Power Authority 

Please see attached correspondence oftoday's date from Michael Barrack. 

Regards, 
Sharon lee 

liGF.· .· Thornton Grout Finnigan LLP 
ltESDIIUCJUfiiiG + uno.noN: 

Sharonlee Gorgichuk I Assistant to Michael E. Barrack I sgorgichuk@tgf.ca I Direct Line: 416-304-1152 I Thornton Grout Finnigan LLP I 
Suite 3200, Canadian Pac:ific Tower, 100 Wellington Street West, P.O. Box 329, Toronto-Dominion Centre, Toronto, Ontario MSK 1K7 I 416-
304-1616 I Fax: 416-304:1313 I www.tgf.ca 

PRIVILECiED"-& tONFID'ENTI'AL -·This-eiE!di-Oilii:: iran·sm·isSibn is SUbject to Solidtcir/clie"ilt ·p'rivilege;anCJ ·contains confiderltialinform-ati"6n intended· 
only for the person(s) named above. Any other distribution, copying or disclosure is strictly prohibited. If you have received this email in error, 

please notify our office immediately by calling (4161304-1616, and delete this email without forwarding it or making a copy. 

This e-mail message is privileged, confidential a!Jd subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est priviiBgie, confidentiel et 
soumis a des droits d'auteur. ll est interdit de l'utiliser au 
de le divulguer sans autorisation. 

***-**********-*********-·*·······-
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TGF 
Thornton Grout Rnnigan LLP 
RESTRUCTURING+ UTJGI\TlON .,_< __ 

April26,.20H · 

WITHOUT PREJUDICE 

VIA FACSIMILE 

Paul A. Ivanoff 
Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, Ontario 
MSX 1B8 

Dear Mr. Ivanoff: 

Canadian Pacific Tower 
Toro"nto--Doininion Centre 
·1oo:Wel~i'nglon Street West 
sUiie 3200. P.o. Box 329 
Tdi1mto:"t:1N ·canada M5K U~7 
T 416.304.1616 F416.304.1313 

Michael E: Barrack 
T:416-304'1l09 
E: mbamicic@tgf.ca 
File N'o." f43s:ool 

' Re: Southwest GTA Energy Supply Contract (the "Contract") between TransCanada 
Energy Ltd. ("TCE") and Ontario Power Authority (the "OPA") dated October 9, 
2009. 

We are in receipt of your letter of April25; 2011. · 

The Confidentiality Agreement dated October 8, 2010 does not prevent ·.TCE from 
. communicating with the Government of Ontario. A review of the Confidentiality Agreement, 
the relevant legislation, and the actions of the parties all support an intention that the 
Government of Ontario would have full access to all relevant information. The definition of 
"Confidential Information" included in that Agreement means "all information that has been 
identified as confidential and which is disclosed by the Disclosing Party and its Representatives 
to the Receiving Party and its Representatives ... " As . you are aware, the Government of 
Ontario is a Representative of the OP A. This provision is consistent with subsection 25.26 ofthe 
Electricity Act, 1998 which provides, ''The OP A shall submit to the Minister such reports and 
information as the Minister may require from time to time." 

You are also aware that the genesis of this entire matter is the announcement by the Minister of 
Energy that the Province would not be proceeding with the construction of the Oakville 
Generating Station. As Mr. Andersen, Chief Executive Officer of OP A, wrote to TCE in his 
letter of October 7, 2010, "As you are no doubt aware, the Minister of Energy today announced 
that your Oakville gas plant will not proceed. This announcement is supported by the OPA's 
planning analysis of the current circumstances in the southwest GT A. The OP A will not proceed 
with the Contract ... " 

In subsequent discussions between senior· representatives of the OP A and TCE; the senior 
officials of OP A have directly and forcefully urged representatives of TCE to deal directly with 
the Government of Ontario in order to resolve the issue of the entitlement of TCE to ''reasonable 
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damages from the OPA, including the anticipated value of the Contract." In both the written and 
oral communication, the OPA has taken the position that the mechanism of settlement would 
have to involve a directive issued to the OPA by the Minister of Energy. Specifically, the MOU 
dated December 21, 2010 contemplates that the cooperative solution proposed in the MOU as 
partial compensation for the termination of the Contract will be iniplemented by the OP A "upon 
receipt of a directive from the Minister pursuant to section 25.32 of the Electricity Act, 1998 
(Ontario)." 

While there exists no legal impedinient to TCE sharing information with the Government of 
Ontario, no "Confidential Information" as defined in the Confidentiality Agreement is identified 
in your letter. 

Perhaps most fundamentally, the position taken in your letter does not promote the efforts of the 
relevant parties to engage in a meaningful, constructive dialogue ainied at determining whetliei: 
there is a mutually beneficial solution to the entire matter or significant steps which can be taken 
to mitigate the damage suffered by TCE. There is absolutely no harm suffered by OP A by 
sharing information which the Government of Ontario has a right to obtain. 

' . 

With respect to the matter of representation, we have been informed by TCE that Osler is subject 
to a conflict of interest with respect to its representation of the OP A in any litigation or. dispute 
resolution process which may ensue. TCE is not willing to waive that conflict. 

We would be willing to discuss all of these matters with you in order that the dispute resolution 
aspect of this matter may move forward in parallel with the continuing negotiations to resolve it. 

Yours very truly, 

~hornton Grout Finn;:_an LLP 

'···if$cut_(Jei(__ 

Michael E. Barrack 
MEB/slg 
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Crystal Pritchard 

From: Brett Baker 
Sent: 
To: 

Wednesday, Apri127, 2011 6:08PM 
Michael Lyle 

Subject: RE:TCE 

Thanks for your note Michael. 

From: Michael Lyle 
Sent: April 27, 2011 6:04 PM 
To: Colin Andersen; JoAnne Butler; Kristin Jenkins; Michael Killeavy; Deborah Langelaan; Brett Baker 
Cc: Susan Kennedy 
Subject: TCE 

CONFIDENTIAL: SOLICITOR/CLIENT PRIVILEGE 
PREPARED IN CONTEMPLATION OF LITIGATION 

1 just received word from Ministry legal that they are expecting to receive the notice of proceedings against the Crown 
very shortly. This is consistent with the parallel streams that their counsel has suggested. As we have speculated before, 
the three tracks may be: 

1. Get the 60 day clock re ability to commence litigation against the Crown running 
2. Enter into discussions with OPA about the terms of reference of an arbitration 
3: Seek to continue settlement negotiations with OPA- OPA latest counter offer to serve as .basis for settlement 

negotiations. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the riamed recipient(s) above and may contain infonnation that is privileged, confidential 
andlor exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 
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Crystal Pritchard 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Calwell, Carolyn (MEl) [Carolyn.Calwell@ontario.ca] 
Thursday, April28, 2011 4:22 PM 
Susan Kennedy 
Michael Lyle; Perun, Halyna N. (MEl) 
TransCanada Energy Limited v. Her Majesty in right of Ontario 
Letter to C. Andersen_B. Duguid from M. Barrack dated April19, 2011.PDF; PAC s. 7 Notice 
Aprii27.PDF; Letter to Pourbaix from OPA dated October 7, 2010.PDF; Oct.. 7, 2010 Press 
Release.PDF · 

Susan -thanks for your message. The attached reached us through MAG. 

Also, I took a look at the Cooperation and Common Interest Privilege Agreement. I will call you about the one change that 
I propose and we can discuss the best approach to the effective date. 

Carolyn 

Carolyn Calwell 
A/Deputy Director 
Ministry of Energy & Ministry of Infrastructure 
Legal Services Branch 
Ministry of the Attorney General 
777 Bay Street, Suite 425 
Toronto ON M5G 2E5 
416.212.5409 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) to whom it is addressed. Any 
dissemination or use of this information by others than the intended recipient{s) is prohibited. If you have received this message in error please notify the writer 
and permanently delete the message and all attachments. Thank you. 
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TGF 
Thornton Grout Rnnigan LLP 
RESTRUCTURING+ unGAnON 
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Apill 1'9; 2on··· 

VIAEMAIL• ···· 

WITHOUT PREJUDICE 

Ontario Power Authority 
120 Adelaide Street West 
Suite 1600 
Toronto, Ontario 
MSHlTl 

Attn: Colin Andersen 
Chief Executive Officer 

Dear Sirs: 

,-,-,-. 

Ministry ofEnergy 
4th Floor, Hearst Block 
900 Bay Street 
Toronto, Ontario 
M7A2E1 

Canadian Patifi~Tower 
. Tci_~n_!o~·porOinlon Centre 

100 Wellingtpn Street West 
Suite: 3200, P.o. Box 329 

. TOnl.ritO; d"N- ·Canada M5K 1K7 
T 416.304.1616 F416.304.1313 

Micliaer li. skack 
T: 416-304.1109 
E: mli~cli@tgf.ca 

Attn: The Honourable Brad Duguid 
Minister of Energy 

Re: Southwest GTA Clean Energy Supply Contract (the "Contract") between 
TransCanada Energy Ltd. ("TCE") and Ontario Power· Authority (the "OPA") 
dated October 9, 2009 

We have been retained by TCE to represent its interests in connection with the termination of the 
Contract by letter dated October 7, 2010. That termination occurred following a public 
announcement by Minister Duguid. We are uncertain whether the Minister issued a directive to 
the OP A regarding the termination. 

In the termination letter, the OPA stated to TCE, "the OPA acknowledges thatyou are entitled to 
your reasonable damages from the OPA, including the anticipated value of the Contract." The 
letter also identified the OPA's ''wish to work with you to identify other projects and the extent 
to which such projects may compensate you for termination of the Contract while appropriately 
protecting the interests of ratepayers." 

We have been briefed on the unsuccessful attempts to resolve this matter on the basis suggested 
in the termination letter, despite several months of negotiations. Our instructions are to 
commence the formal legal process of identifying the appropriate mechanism to determine the 
reasonable damages, including the anticipated value of the Contract and an appropriate 
mechanism for transferring that value from the OP A and the Province of Ontario to TCE. In 
order to facilitate this process, we would request that you have your legal counsel contact us in· 
order to discuss the manner of proceeding. 

tgf.ca 



TGF 2. 

Thornton Grout Finnigan LLP 

We would be available to meet with counsel to begin this process this week. We would request 
that your counsel contact us no later than Tuesday, April 26, 2011. Our client has instructed us 
to move forward with reasonable expedition. We understand that a counterproposal will be 
delivered to TCE by the close of business on Wednesday, Apri120, 2011 as part of the informal 
settlement discussions. While this formal process of dispute resolution moves forward, • our 
client remains willing to discuss alternatives, but is not willing to suspend the formal process. 

We look forward to hearing from your counsel. 

Yours very truly, 

Thornton Grout Finnigan LLP 

L-fltcwa/e 
Michael E. Barrack 
MEB/slg 

Cc Craig MacLennan, Chief of Staff to the Minister of Energy 
Jamison Steve, Principal Secretary to the Premier 
Sean Mullin, Director of Policy, Office of the Premier 

tgf.ca 
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tRonfario 
• Facebook 

• 

Oakville· Power Plant·· Not Moving 
Forward · 

October 7, 2010 1:15AM 

McGuinty Government to Invest in Transmission 
to Meet Local Power Demands 

Ontario is taking action to keep the lights on in Southwest Greater Toronto Area 
homes and businesses without the construction of a proposed natural gas plant in 
Oakville. 

When the need for this plant was first identified four years ago, there were higher 
demand projections for electricity in the area. Since then changes in demand and 
supply -including more than 8,000 megawatts of new, cleaner power and 
successful conservation efforts - have made it clear that this proposed natural 
gas plant is no longer required. A transmission solution can ensure that the 
growing region will have enough electricity to meet future needs of homes, 
hospitals, schools and businesses. 

The government is currently updating Ontario's Long-Term Energy Plan to ensure 
a strong, reliable, clean and cost-effective electricity system that eliminates 
reliance on dirty coal. 

QUICK FACTS 

• The need for additional generation in Southwest GTA was first ide.ntified in 
2006. Since then, additiona.l supply has come online and the demand picture 
has changed in the region. 

. ; . . . 

• Ontario permanently closed four more units of dirty, smog-producing, 
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coal-fired generation on October 1, 2010, four years ahead of schedule. 
• In 2009, more than 80 per cent of our generation came from emissions-free 

sources. 

LEARN MORE 

• Read apout the update to Ontario's Long-Term Energy Plan and how to offer 
your views. 

• Learn more about renewable energy in Ontario. 
• Find out about how Ontario is phasing out coal-fired generation. 

CONTACTS 

• Andrew Block 
Minister's Office 
416-327-6747 

• Anne Smith 
Communications Branch 
416-327-7226 

Ministry of Energy 
ontario.ca/energy 

"As we're putting together an update to our Long-Term Energy Plan, it has 
become clear we no longer need this plant in Oakville. With transmission 
investments we can keep the lights on and still shut down all dirty coal-fired 
generation." 

- Hon. Brad Duguid 
Minister of Energy 

"My duty as MPP has always been to put the priorities of Oakville first, and 
together, our voice was heard. I am tremendously pleased that this power plant 
will not be built anywhere in Oakville. I would like to thank my constituents for 

27/04/2011 7:26PM 
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their support, and Premier McGuinty and Minister Duguid for their willingness to 
listen." 

-Kevin Flynn 
MPP, Oakville 
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ONTARIO~-'·· 
POWERAUTHORITY' l~ 

October 7, 2010 

TiansCanada Energy ltd. 
450-1 '1 Street 
Calgaiy, AB T2P 5Hl 

Attn: Alex Pourbaix, 
President, 
Ene1gy and Oil Pipelines 

Dear Mr Pourbaix : 

120 Adelaide Street West 
Suite 1600 · 
Toronto, OntarloMSH 1TI 

T 416-967-7474 
F 416 967·1947 
www .poweravthority .on .. ca 

Re: Southwest GTA Clean Ener·gy Supply Contract (the "Contract") between 'IransCanada 
Energy Ltd. and Ontar·io Power· Authority (the "OPA ") dated October 9, 2009 

As you are no doubt aware, the Minister of Energy today announced that your Oakville gas plant will not 
proceed. This announcement is supported by the OPA's plaiming analysis of the current circumstances 
in southwest G T:A. 

The OPA will not proceed with the Contiact. As a result ofthis, the OPA acknowledges that you are 
entitled to your reasonable damages from the OPA, including the anticipated financial value of the 
Contract. We would like to begin negotiations with you to reach mutual agreement to terminate the 
Contract. 

Given Ontario's ongoing need for power generation projects and your desire to generate power in 
Ontruio, we wish to work with you to identifY other projects and the extent to which such projects may 
compensat~ you for termination ofthe Contract while appropriately protecting the interests of ratepayers. 

You are hereby directed to cease all furtherwodcand activities in connection with the Facility(as 
defmed in the Contract), other than anything that may be reasonably necessa1y in the circumstances to 
bring such work or activities to a conclusion. 

We undertake that we will not disclose this letter without giving you prior notice and we request that you 
do the srune. 

Sincerely, 

ONIARIO POWER AUIHORHY 

Per·:~Q 
Name:· Colin Andersen 
Title: Chief'Executive Officer 



Crystal Pritchard 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Susan Kennedy 
Thursday, April28, 2011 4:36 PM 
Colin Andersen; JoAnne Butler; Kristin Jenkins; Brett Baker 
Michael Lyle; Michael Killeavy 
FW: TransCanada Energy Limited v. Her Majesty in right of Ontario 
Letter to C. Andersen_B. Duguid from M. Barrack dated April19, 2011.PDF; PAC s. 7 Notice 
Aprii27.PDF; Letter to Pourbaix from OPA dated October 7, 2010.PDF; Oct. 7, 2010 Press 
Release. PDF 

They've been served, so to speak. 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 

1 
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VIA EMAIL 

WITHOUT PREJUDICE 

Ontario Power Authority 
120 Adelaide Street West 
Suite 1600 
Toronto, Ontario 
MSH 1Tl 

Attn: Colin Andersen 
Chief Executive Officer 

Dear Sirs: 

Ministry of Energy 
41

h Floor, Hearst Block 
900 Bay Street 
Toronto, Ontario 
M7A2El 

Canadian Pacific Tower 
TorO~t_o--Dorhl~lon Centre 
100 ~!!ltingtOn Street West 
suite·32o·o. P.O. Box329 
Toriirito, ON. Canada M5K 1K7 
T416.304.1616 F416.304.1313 

Michael E. Baifack 
T: 416-304-1109 

· E: mbarrack@tgf.ca 

Attn: The Honourable Brad Duguid 
Minister of Energy 

Re: Southwest GTA Clean Energy Supply Contract (the "Contract") between 
TransCanada Energy Ltd. ("TCE") and Ontario Power Authority (the "OPA") 
dated October 9, 2009 

We have been retained by TCE to represent its interests in connection with the termination of the 
Contract by letter dated October 7, 2010. That termination occurred following a public 
announcement by Minister Duguid. We are uncertain whether the Minister issued a directive to 
the OPA regarding the termination. 

In the termination letter, the OPA stated to TCE, "the OPA acknowledges that you are entitled to 
your reasonable damages from the OPA, including the anticipated value of the Contract." The 
letter also identified the OPA's "wish to work with you to identify other projects and the extent 
to which such projects may compensate you for termination of the Contract while !!ppropriately 
protecting the interests of ratepayers." 

We have been briefed on the unsuccessful attempts to resolve this matter on the basis suggested 
in the termination letter, despite several months of negotiations. Our instructions are to 
commence the formal legal process of identifying the appropriate mechanism to determine the 
reasonable damages, including the anticipated value of the Contract and an appropriate 
mechanism for transferring that value from the OP A and the Province of Ontario to TCE. In 
order to facilitate this process, we would request that you have your legal counsel contact us in 
order to discuss the manner of proceeding. 

tgf.ca 



TGF 2. 

Thornton Grout Finnigan LlP 

We would be available to meet with counsel to begin this process this week. We would request 
that your counsel contact us no later than Tuesday, April 26, 201 L Our client has instructed us 
to move forward with reasonable expedition. We understand that a counterproposal will be 
delivered to TCE by the close of business on Wednesday, April20, 2011 as part of the informal 
settlement discussions. While this formal process of dispute resolution moves forward, our 
client remains willing to discuss alternatives, but is not willing to suspend the formal process. 

We look forward to hearing from your counsel. 

Yours very truly, 

Thornton Grout Finnigan LLP 

L-fl/au.~ 
Michael E. Barrack 
MEB/slg 

Cc Craig MacLennan, Chief ofStciffto the Minister of Energy 
Jamison Steve, Principal Secretary to the Premier 
Sean Mullin, Director of Policy, Office of the Premier 

tgf.ca 



Notice Pursuant to Section 7 of the Proceedings Against the Crown Act 

TransCanada Energy Limited hereby provides notice to Her Majesty the Queen in right of 

Ontario of its claim for damages arising out of the termination on October 7, 2010 of the 

Southwest GTA Clean Energy Supply Contract between TransCanada Energy Ltd. 

("TransCanada") and the Ontario Power Authority ("OPA") dated October 9, 2009 (the 

"Contract"). On October 7,2010 the Minister of Energy, the Honourable Brad Duguid publicly 

announced that the Province would not proceed with the construction of the power plant that 

was the subject matter of the Contract . Subsequently, by letter also dated October 7, 2010, the 

OPA informed TransCanada that it would not complete the Contract. TransCanada accepted 

the OPA's repudiation of the Contract. As a result of the termination of the Contract, 

TransCanada has suffered damages including the anticipated financial value of the Contract. 

Please find attached the following documents dated October 7, 2010: (a) the press release 

from the Ministry of Energy; and (b) the letter from the OPA to TransCanada repudiating the 

Contract. 
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• Facebook 

• 

Oakville Power Plant Not Moving 
Forward 

October 7, 2010 1:15AM 

McGuinty Government to Invest in Transmission 
to Meet Local Power Demands 

Ontario is taking action to keep the lights on in Southwest Greater Toronto Area 
homes and businesses without the construction of a proposed natural gas plant in 
Oakville. 

When the need for this plant was first identified four years ago, there were higher 
demand projections for electricity in the area. Since then changes in demand and 
supply- including more than 8,000 megawatts of new, cleaner power and 
successful conservation efforts - have made it clear that this proposed natural 
gas plant is no longer required. A transmission solution can ensure that the 
growing region will have enough electricity to meet future needs of homes, 
hospitals, schools and businesses. 

The government is currently updating Ontario's Long-Term Energy Plan to ensure 
a strong, reliable, clean and cost-effective electricity system that eliminates 
reliance on dirty coal. 

QUICK FACTS 

• The need for additional generation in Southwest GTA was first ide'ntified in 
2006. Since then, additional supply has come online and the demand picture 
has changed in the region. 

• Ontario permanently closed four more units of dirty, smog-producing, 
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coal-fired generation on October 1, 2010, four years ahead of schedule. 
• In 2009, more than 80 per cent of our generation came from emissions-free 

sources. 

LEARN MORE 

• Read about the update to Ontario's Long-Term Energy Plan and how to offer 
your views. 

• Learn more about renewable energy in Ontario. 
• Find out about how Ontario is phasing out coal-fired generation. 

CONTACTS 

• Andrew Block 
Minister's Office 
416-327-6747 

• Anne Smith 
Communications Branch 
416-327-7226 

Ministry of Energy 
ontario.ca/energy 

"As we're putting together an update to our Long-Term Energy Plan·, it has 
become clear we no longer need this plant in Oakville. With transmission 
investments we can keep the lights on and still shut down all dirty coal-fired 
generation." 

- Hon. Brad Duguid 
Minister of Energy 

"My duty as MPP has always been to put the priorities of Oakville first, and 
together, our voice was heard. I am tremendously pleased that this power plant 
will not be built anywhere in Oakville. I would like to thank my constituents for 

27/04/2011 7:26PM 
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their support, and Premier McGuinty and Minister Duguid for their willingness to 
listen." 

- Kevin Flynn 
MPP, Oakville 
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October 7, ZO 10 

TransCanada Energy l.td. 
450-1 '' Street 
Calgaty, AB I2P 5Hl 

Attn: Alex Pourbaix, 
President, 
Energy and Oil Pipelines 

Dew· Mr Pourbaix : 

120 Adelaide Street West 
Suite 1600 
Toronto, Ontario MSH 1T1 

T 4f6·967·7f74 
F 416 967·1947 
www .poweraut!writy .on..ca 

Re: Southwest GTA Clean Energy Supply Contract (the "Contract") between TransCanada 
Ener·gy Ltd .. and Ontario Power· Authority (the "0PA ") dated October 9, 2009 

As you are no doubt aware, the Minister of Energy today announced that your Oakville gas plant will not 
proceed. This announcement is supported by the OP A's planning analysis of the current circumstances 
in southwest G r:A. 

The OPA will not proceed with the Contract. As a result ofthis, the OPA acknowledges that you are 
entitled to your reasonable datnages from the OP A, including the anticipated financial value of the 
Conttact. We would like to begin negotiations with you to reach mutual agreement to terminate the 
Contract. 

Given Ontario's ongoing need for power genexation projects and your desire to generate power in 
Ontario, we wish to work with you to identifY other p1ojects and the extent to which such p1oj ectS may 
compensate you for termination of the Contract while appropriately protecting the interests of 1atepayexs .. 

You are hereby din:cted to cease all further work and activities in connection with the Facility (as 
defined in the Contract), otl1er than anything that may be reasonably necessa1y in the circumstances to 
bring such work or activities to a conclusion. 

We undertake that we will not disclose this letter without giving you pdor notice and we request that you 
do the same .. 

Sincerely, 

ONIARIO POWER AUIHORII'Y 

Per·: Uef;.AJ? 
Name:· Colin Andersen 
Title: Chief'Executive Officer 



Crystal Pritchard 

From: Susan Kennedy 
Sent: 
To: 

Thursday, April28, 2011 4:4q PM 
Michael Killeavy 

Cc: Michael Lyle; Kristin Jenkins 
Subject: FW: TransCanada Energy Limited v. Her Majesty in right of Ontario 

Privileged and Confidential (In Contemplation of Litigation) 

MK, 

Please see below. 

I believe the answer to KJ's question is "no" but wanted to confirm. 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 

From: Kristin Jenkins 
Sent: April 28, 2011 4:43 PM 
To: Susan Kennedy 
Subject: RE: TransCanada Energy Limited v. Her Majesty in right of Ontario 

Did we respond to the April19, beyond the letter about violating the confidentiality agreement. 

From: Susan Kennedy 
Sent: April 28, 2011 4:36 PM 
To: Colin Andersen; JoAnne Butler; Kristin Jenkins; Brett Baker 
Cc: Michael Lyle; Michael KiUeavy 
Subject: FW: Transcanada Energy Limited v. Her Majesty in right of Ontario 

They've been served, so to speak. 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 

1 



Crystal Pritchard 

From: Michael Killeavy 
Sent: 
To: 

Thursday, April 28, 2011 5:00 PM 
Susan Kennedy 

Cc: Michael Lyle; Kristin Jenkiris 
Subject: RE: TransCanada Energy Limited v. Her Majesty in right of Ontario 

*** PRIVILIEDGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

Correct. Our response back went from our counsel to their counsel and address the Confidentiality Agreement issues 
we identified. 

There was a telephone call from our counsel to their counsel were our counsel raised the issue of the TCE not 
negotiating in good faith. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: Susan Kennedy 
Sent: April 28, 2011 4:46 PM 
To: Michael Killeavy 
Cc: Michael Lyle; Kristin Jenkins 
Subject: FW: TransCanada Energy Limited v. Her Majesty in right of Ontario 

Privileged and Confidential (In Contemplation of Litigation) 

MK, 

Please see below. 

I believe the answer to KJ's question is "no" but wanted to confirm. 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 

From: Kristin Jenkins 
Sent: April 28, 2011 4:43 PM 
To: Susan Kennedy 
Subject: RE: TransCanada Energy Limited v. Her Majesty in right of Ontario 

Did we respond to the April19, beyond the letter about violating the confidentiality agreement. 

1 



From: Susan Kennedy 
Sent: April 28, 2011 4:36 PM 
To: Colin Andersen; JoAnne Butler; Kristin Jenkins; Brett Baker 
Cc: Michael Lyle; Michael Killeavy 
Subject: FW: TransCanada Energy Limited v. Her Majesty in right of Ontario 

They've been served, so to speak. 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 

2 



Crystal Pritchard 

From: 
Sent: 
To: 

JoAnne Butler 
Friday, April 29, 2011 2:10 PM 
Brett Baker; Colin Andersen 

Cc: 
Subject: 

Michael Lyle; Kristin. Jenkins; Michael Killeavy; Deborah Langelaan; Susan Kennedy 
RE: TCE 

Let's meet internally first .. I am ready whenever everyone else is ... 

JCB 

JoAnne C. Butler 
Vice President, Electricity Resources 
Ontario Power Authority 

120 Adelaide Street West, Suite 1600 
Toronto, Ontario M5H 1T1 

416-969-6005 Tel. 
416-969-6071 Fax. 
joanne.butler@powerauthoritv.on.ca 

From: Brett Baker 
Sent: Viernes, 29 de Abril de 2011 02:03 p.m. 
To: Colin Andersen 
Cc: JoAnne Butler; Michael Lyle; Kristin Jenkins; Michael Killeavy; Deborah Langelaan; Susan Kennedy 
subject: TeE 

Hi Colin, 

The rejection has come ... Michael Lis suggesting a short meeting later this afternoon to discuss ... might you be 
available to participate? Also, you will note, I have copied folks here, but wonder about broader distribution to the 
DMO, MO, other? Your thoughts? 

B. 

1 



Crystal Pritchard 

From: 
Sent: 
To: 

Brett Baker 
Friday, April 29, 2011 2:12 PM 
JoAnne Butler; Colin Andersen 

Cc: Michael Lyle; Kristin Jenkins; Michael Killeavy; Deborah Langelaan; Susan Kennedy; Irene 
Mauricette; Nimi Visram 

Subject: RE:TCE 

Might 2:45 work?? 

From: JoAnne Butler 
Sent: April 29, 2011 2:10 PM 
To: Brett Baker; Colin Andersen 
Cc: Michael Lyle; Kristin Jenkins; Michael Killeavy; Deborah Langelaan; Susan Kennedy 
Subject: RE: TCE 

Let's meet internally first. .. I am ready whenever everyone else is ... 

JCB 

JoAnne C. Butler · 
Vice President, Electricity Resources 
Ontario Power Authority 

120 Adelaide Street West, Suite 1600 
Toronto, Ontario MSH 1T1 

416-969·6005 Tel. 
416-969·6071 Fax. 
joanne.butler@powerauthoritv.on ca 

From: Brett Baker 
Sent: Viernes, 29 de Abril de 2011 02:03 p.m. 
To: Colin Andersen 
Cc: JoAnne Butler; Michael Lyle; Kristin Jenkins; Michael Killeavy; Deborah Langel~an; Susan Kennedy 
Subject: TCE 

Hi Colin, 

The rejection has come ... Michaell is suggesting a short meeting later this afternoon to discuss ... might you be 
available to participate? Also, you will note, I have copied folks here, but wonder about broader distribution to the 
DMO, MO, other? Your thoughts? 

B. 

1 



Crystal Pritchard 

From: 
sent: 

NimiVisram 
Friday, April29, 2011 2:41 PM 

To: Nimi Visram; JoAnne Butler; Michael Lyle; Kristin Jenkins; Michael Killeavy; Deborah 
Langelaan; S~san Kennedy; Amir Shalaby; Brett Baker; Irene Mauricette 

Cc: Jacquie Davidson 
Subject: RE:TCE 

We're ready for the TCE meeting in 1702. 

Nimi Visram 1 Executive Assistant and Board Coordinator I Legal, Aboriginal and Regulatory Affairs I Ontario Power Authority 
.!; please consider the environment before printing this email 

---"-Original Appointment----­
From: Nimi Visram 
Sent: April 29, 2011 2:18PM 
To: JoAnne Butler; Michael Lyle; Kristin Jenkins; Michael Killeavy; Deborah Langelaan; Susan Kennedy; Amir Shalaby; 
Brett Baker; Irene Mauricette 
Cc: Jacquie Davidson 
Subject: TCE 
When: April 29, 2011 2:4S PM-3:15 PM (GMT-05:00) Eastern Time (US & Canada). 
Where: 1702 

Dial In number: 

Dial In: 1.877.320.7617 
Conference code: 4067658 (Amir- you will already be on this call for the 2:15 [p.m., we're keeping the same conference 
call going- all other participants will join this call) 

1 



Crystal Pritchard 

From: 
Sent: 

Ivanoff, Paul [Pivanoff@osler.com] 
Friday, April29, 2011 4:54 PM 
JoAnne Butler; Michael Lyle; Michael Killeavy; Susan Kennedy; Deborah Langelaan 
Sebastiana, Rocco; Smith, Elliot 

To: 
Cc: 
Subject: OPA~TCE 

I received a call this afternoon from TCE's counsel, Michael Barrack. He wanted us to know that he -has served a notice 
on the Crown; that he would like to get together with counsel for the Crown and the OPA at some point to discuss a 
dispute resolution mechanism; and, that he is thinking about a private arbitration process that would involve the OPA, 
TCE and the Crown. The reference to a priVate arbitration process is an interesting development from the TCE side. He 
said that he is considering this as he knows that a private process may be preferable to the Crown. He also said that the 
Osler "conflict" issue will no longer be pursued by TCE, and that TCE wants to keep the arbitration/litigation process 

-moving forward in parallel with the OPA/TCE negotiations. 

Regards, 
Paul 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osier, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place []"'' "~· -"" 

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privifegie, confidentiel et 
soumis a des droits d'auteur. II est interdit de l'utiliser ou 
de le divulguer sans aUtorisation. 

1 



Crystal Pritchard 

From: JoAnne Butler 
Sent: Friday, Apri129, 2011 5:10PM 
To: 
Cc:. 
Subject: 

'Pivapoff@osler.com'; Michael Lyle; Michael Killeavy; Susan Kennedy; Deborah Langelaan 
'rsebastiano@osler.com'; 'ESmith@osler.com' 
Re: OPA- TCE 

Very interesting ... ! continue to believe that arbitration is in the best interests of all of us, now and in the future. We 
already have many long terms relationships with TCE and jamming us will not make us very happy. 

JCB 

From: Ivanoff, Paul [mailto:Pivanoff@osler.com] 
Sent: Friday, April 29, 2011 04:S3 PM 
To: JoAnne Butler; Michael Lyle; Michael Killeavy; Susan Kennedy; Deborah Langelaan 
Cc: Sebastiane, Rocco <RSebastiano@osler.com>; Smith, Elliot <ESmith@osler.com> · 
Subject: OPA - TCE 

I received a call this afternoon from TCE's counsel, Michael Barrack. He wanted us to know that he has served a notice 
on the Crown; that he would like to get together with counsel for the Crown and the OPA at some point to discuss a 
dispute resolution mechanism; and, that he is thinking about a private arbitration process that would involve the OPA, 
TCE and the Crown. The reference to a private arbitration process is an interesting development from the TCE side. He 
sai~ that he is considering this as he knows that a private process may be preferable to the Crown. He also said that the 
Osier "conflict" issue will no longer be pursued by TCE, and that TCE wants to keep the arbitration/litigation process 
moving forward in parallel with the OPA/TCE negotiations. 

Regards, 
Paul 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osier, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place E]""· ~"'" •~ om 

This e-mail message is privileged. confidential and subject to 
copyright. Ar)y unautr-orized use or disclosure is prohibited. 

Le contenu du present courriel est prtviiE~gh~, confidential et 
soumis a des droits d'auteur. ll est interdit de l'utiliser ou 
de fe divulguer sans. autorisation. 
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Crystal Pritchard 

From: 
Sent: 
To: 

Cc: 
Subject: 

Michael, 

JoAnne Butler 
Sunday, May 01, 201.1 5:1.9 PM . . . . . 
Michael Killeavy; 'rsebastiano@Qsler.com'; 'pivarioff@osler.com'; 'ESmith@osler.com'; Susan 
Kennedy ·· · · 

. Deborah La(lgelaan; Ronak Mozayyan; Brett B<lk~r; Michael Lyle; AmirSilalaby 
Re: TCE Matter- Review of TCE 29 April2011 Response to OPA Letter of 21 April2011 .... 

. .. ·'- . •' - . ·. 

Thanks for spending your Sunday afternoon on this. Great observations and suggestions. I 
look forward to a·gaod strategy session tomorrow at our three o'clock. 

JCB 

Original Message ----­
From: Michael Killeavy 
Sent: sunday, May e1, 2e11 e4:es PM 
To: Sebastiana, Rocco <RSebastiano@osler.com>; pivanoff@osler.com <pivanoff@osler.com>; 
Smith, Elliot <ESmith@osler.com>; Susan Kennedy 
Cc: JoAnne Butler; Deborah Langelaan; Ronak Mozayyan 
s·ubject: TCE Matter - Review of TCE 29 April 2e11 Response to OPA Letter of 21 April 2e11 

*** PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION *** 

I have reviewed the 29 April 2e11 letter from TCE ("TCE letter"), which responds to our 
ietter of 21 April 2e11 ("OPA letter"). Here are some observations and suggestions: 

1. The TCE letter and it doesn't, in my opinion, propose any alternative or revised 
settlement terms. It merely reiterates that which we've all heard for the past several 
months. 

2. TCE has incorrectly characterized our letter of 21 April 2e11 to have been a settlement 
"offer." 

3. TCE wants the permitting and approval protection set out in the OPA letter be expanded for 
all permits and approvals. We had indicated that it would apply only to Planning Act 
approvals, i.e., municipal approvals. Furthermore, we had indicated that we'd reserve the 
right to terminate the Replacement Contract if a permitting force majeure were to arise. TCE 
wants this right be mutual. Not surprisingly, TCE wants to fix the quantum of any such 
contract termination payment in the event of a force majeure, as opposed to a commitment to 
good faith negotiation of the quantum. It further clarifies that the termination payments 
for the MPS contracts need to be included in the OGS sunk costs. This will depend on the 
disposition of these contracts and to what extent TCE has mitigated its potential damages, so 
we need to be careful in considering inclusion of the MPS gas turbines in sunk costs. 

4. TCE claims that the contract capacities in the OPA letter are inconsistent with the MPS 
gas turbines. I suggest that we ought to have SMS Energy conduct yet another·review of the 
MPS information in light of TCE's latest comments. We revised our AACC based on information 
TCE shared with the government. We have stated to TCE in the past that we are not 
particularlt wedded to any technical specifications in Schedule A, and that we are willing to 
discuss these. 
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5. TCE characterizes the Capital Cost Adjustment Methodology as providing the OPA with 
"significant latitude in approving or disproving (sic) costs .•. " I'm not sure that this is 
correct. We set out in s. 3 of Schedule C in the OPA letter what is to be included in the 
Actual CAPEX. TCE claims that it is a "one-sided" mechanism, which it certainly is not, 
since TCE and the OPA share deviations from the target on a 50/50 basis. TCE's comments are 
not, however, an outright rejection of the target costing methodology. 

6. TCE has an issue with testing ramp rates and sees it as being counterproductive, but 
doesn't explain it's issue beyond that fact that it is a "new" requirement. TCE draws an 
analogy to the CES contract, which the Replacement Contract will not be based upon. Being 
able to ramp consistently is important for a peaking plant. 

7. TCE indicates that the target CAPEX in the OPA letter is ~$65M less than its "best 
estimate" for the Replacement Plant. T(E has never clarified what the $42 M in CAPEX spend 
in 2009 and 2010 are for in its model. I had raised the issue at our last meeting with TCE 
and the question was never answered. The 2009/2010 CAPEX spend amounts from TCE are very 
close to the estimated OGS sunk costs of $37 M. If there is double counting in the TCE model 
for OGS sunk costs, the difference if CAPEX is only about ~ $28M now. 

8. With regard to the claimed sub-standard returns, using the parameters in the OPA letter 
the IRR for the Replacement Project is 9.1%, and not 5.3%. Deb, Ronak and I will get 
together Monday morning and see if we can figure out what TCE is getting at here. 

9. TCE re-proposes. a 30-year. contract term and NRRIF. (% of the NRR to index) of 50%. We had 
rejected both of these purported value propositions earlier •. 

10. TCE claims to have provided a "cash flow model" to the OPA. It provided a project pro 
forma income statement for OGS in December 2010. There was no "model" in the sense that the 
inputs to the model and calculation of the derived values was not disclosed to the OPA. 

11. TCE wants either the NPV we used in our analysis or for us to disclose our model to them. 
It might be time to tell them what NPV we used and why we used what we used. 

12. TCE continually seems to conflate the notion of OGS contract and OGS project in terms of 
its expectations for the financial value of the OGS contract. I think that we need to be 
careful that we separate the two. Our offering of foregone OGS profits is very near the full 
value of the profits under the OGS contract, i.e., excluding OGS residual value. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 
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Crystal Pritchard 

From: Michael Killeavy 
Sent: Monday, May 02, 2011 8:09 PM 
To: 
Cc: 
Subject: 

Sebastiane, Rocco; pivanoff@osler.com; Smith, Elliot; Susan Kennedy 
JoAnne Butler; Deborah Langelaan; Ronak Mozayyan; Michael Lyle 
TCE Matter- Comparison Matrix of Settlement Proposals ... 
TCE Matter- Comparison Matrix 2 May 2011.docx · Attachments: 

Importance: High 

*** PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION *** 

Attached is a preliminary draft of a matrix comparing the various settlement proposals made 
by the parties. You can see that the 29 April 2e11 TCE response to the 21 April 2e11 OPA 
letter, which outlines the government-instructed second counter-proposal, really does not 
constitute a separate, identifiable settlement proposal. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
12e Adelaide st. West, Suite.16ee 
Toronto, Ontario, M5H lTl 
416-969-6288 (office) 
416-969-6e71 (fax) 
416-52e-9788 (cell) 
Michael.killeavv@powerauthority.on.ca 
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SETTLEMENT PROPOSAL COMPARISON MATRIX 

PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LiTIGATION 

NRR 
Net Revenue 
Requirement 

>· 

Contract·· 
Capacity 
(Annual Averaae\ 

Sunk Cost 
Treatment 

TCE Proposal 
March 10, 2011 

OPA Counter­
Proposal 
March 28, 2011 

Government­
instructed Second 
Counter Proposal 
April 21, 2011 

$16,900/MW-month I $12,500/MW-month I $14,922/MW-month 

Lump Sum Payment 
of$37mm 

Amortize over 25 
years - no returns 

Amortize over 25 
years- no returns 

Gas/Electrical I Payment in addition.~ Paym.ent in addition I payment in addition to 1 .· 
Interconnections to the NRR . to the NRR the NRR · · 

'· 

to 

Unknown 

Unknown 

Unknpwn 

Comments 

NRR covers capital costs, financing working 
capital, returns,.fixed.monthly payment.over,life of . 
contract Energy paid on a deemed dispatch 
basis, this plant will operate less than 10% of the 
time. · ' 

r------1 

.precedent -:-.Portlands Er,lEirgy.;Ce.ntre, .Halton•Hills, 
anp NYR Peaking Plant Paid'on"acost recovery 
basis, i.e. no opportunity to charge an additional 
risk premium on top ot.aotive costs. TCE estimate , 

Page 1 of2 



Capital 
Expenditures 
(CAP EX) 

(OPEX) 

Other 

TCE Proposal 
March 10, 2011 

$540mm 

SETTLEMENT PROPOSAL COMPARISON MATRIX 

PRIVILEGED AND CONFIDENTIAL- PREPARED IN CON·TEMPLA TION OF LIT/GA TION 

OPA Counter­
Proposal 
March 28, 2011 

$400mm 

Government­
instructed Second - !instructed 
Counter Proposal 
April 2:1, 2011 

$475 mm 

if the 

K-W Peaking Plant !costs and. ( 
doesn't proceed 

because of permitting 
issues. 

contract. 

to 

Comments 

Our CAP EX based-on indebendent review by our 
Technical Expert and published information on 
other similar generation facilities. We have 
increased.itby $75mm; however, cannot really 

tantiate whv_ Therefore_ we are still propo 

~chnical consultant 

!Unter-proposal the 
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Crystal Pritchard 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Susan, 

Ivanoff, Paul [Pivanoff@osler.com] 
Tuesday, May 03, 2011 8:25AM 
Susan Kennedy 
Michael Lyle; JoAnne Butler; Michael Killeavy; Deborah Langelaan; Sebastiane, Rocco 
OPA- TCE [Privileged and Confidential] 
#20420450v4_LEGAL_1_- v4 Common Interest Privilege Agreement, OPA.DOC; 
WSComparison_#20420450v3_LEGAL_1_- v3 Comr:non Interest Privilege Agreement, 
OPA-#20420450v4_LEGAL_1_- v4 Common Interest Privilege Agreement, OPA.pdf 

Attached is a revised draft Cooperation and Common Interest Privilege Agreement between the OPA and Her 
Majesty the Queen in right of Ontario as represented by the Minister of Energy along with a blackline 
highlighting the revisions. The main changes are as follows: · 

-April 1st has been inserted as the Effective Date. Note that paragraph #4 provides that: "To the extent that 
exchanges of Privileged Information have been made prior to entering into this Agreement, it is the Parties' 
intention that all such exchanges be subject to the terms of this Agreement as if they had occurred after the 
Effective Date." 

- the definition of "Third Party" has been simplified. 

-the definition of "Party" has been revised so as to remove the word "affiliates". 

Note that for paragraph #18, we will need to add the contact information for Ontario. Let me know once you 
hear back from counsel on that front. 

If you would like to discuss further, please give me a call. 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osier. Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place EJ'oo· ~·~· - '~ 

This e-mail message is privileged, confidential and subject to 
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copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privi18gie, confidentiel et 
soumis a des droits d'auteur. II est interdit de l'utiliser ou 
de le diVulguer sans autorisation. 

****--*************-*********-•••*H*******"'-*** 
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COOPERATION AND 

COMMON INTEREST PRIVILEGE AGREEMENT 

THIS AGREEMENT is effecti~e as oftlie 1st day of April, 201 i (the ''Effective Date"). 

BETWEEN: 

ONTARIO POWER AUTHORITY 
("OPA") 

-and-

HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO AS 
REPRESENTED BY THE MINISTER OF ENERGY 
("ONTARIO") 

RECITALS: 

A. 

c. 

D. 

E. 

The OPA and TransCanada Energy Ltd. ("TCE") entered into the Southwest GTA Clean 
Energy Supply Contract dated as of October 9, 2009 (the "SWGTA Contract"). 

The OPA and Ontario have concluded that, in connection with the threatened claims and 
potential litigation by TCE relatillg to the SWGTA Contract, legal and factual issues 
could arise with respect to which they have common interests and joint or compatible 
defences. · 

The OP A and· Ontario have undertaken, and will undertake, factual, legal and other 
research, and are of the opinion that it is in their best interest to exchange infonnation, 
pool their individual work product and cooperate in a joint defence effort. 

Cooperation in such a joint defence effort will necessarily involve the exchange of 
confidential information as well as information which is otherwise privileged such as, 
amongst others, solicitor/client communication and/or communications made and 
materials obtained or prepared in contemplation oflitigation. 

In light of their common interest, and the fact that litigation by TCE against the OPA and 
Ontario is anticipated, OPA and Ontario wish to proceed cooperatively in the preparation 
of joint or compatible defences, and by this Agreement seek to document their mutual 
intention and agreement that neither OPA nor Ontario shall suffer any waiver or loss of 
privilege as a result of disclosure to each other of their Privileged Information (as defmed 

LEGAL_l:20420450.4 
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below) or as a result of their cooperation in the preparation of positions, responses and 
defences to the Claims (as defined below). 

AGREEMENT 

In consideration of the promises and the mutual covenants and agreements herein, the Parties 
agree as follows: 

DEFINITIONS 

1. In the foregoing Recitals and in this Agreement, the following terms have the meanings 
set forth in this Section: 

(a) "Claims" means any and all claims made or filed by TCE relating to, arising out 
of, or in connection with the SWGTA Contract, and any and all arbitration, 
mediation, or litigation that arises out of any and all such claims. 

(b) "Effective Date" means the effective date as defined above. 

(c) "Parties" means the OPA and Ontario and, for the purpose of giving effect to this 
Agreement, includes their legal counsel, agents, consultants and experts. 

. (d) "Privileged Information" means information and communications, whether 
written or electronically recorded, in respect of the preparation of positions, 
responses and defences to the Claims which are or would be otherwise in law 
privileged and protected from disclosure or production to Third Parties made 
between OP A (or its employees, legal counsel, agents, consultants, experts or any 
other person or entity acting on OP A's behalf) and Ontario (or its employees, 
legal counsel, agents, consultants, experts or any other person or entity acting on 
Ontario's behalf), including but not limited to: 

(i) information and communications contained in documents, memoranda, 
correspondence, drafts, notes, reports, factual summaries, transcripts; 

(ii) communications between counsel, or counsel and clients including their 
employees, consultants, board members or advisors; 

(iii) any joint or several interview of prospective witnesses, and summaries or 
reports thereof; 

L 
(iv) any analyses, document binders, files, compilations or databases; 

(v) 

(vi) 

(vii) 

the sharing or exchange via any media, including but not limited to 
electronic media; 

theories, impressions, analyses, legal research, or legal opinions; 

communications to and from experts, and documentation relating to or 
setting out expert commentary and opinion; and 

LEGAL _1 :20420450.4 
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(viii) any .other material, communications and information which would 
otherwise be protected from disclosure to Third Parties. 

(e) "TCE" has the meaning defined in paragraph A of the Recitals. 
' ,., 

(t) "Third Party" or "Third Parties" means any person or entity that is not a Party. 
Third Party includes TCE, their employees, agents, counsel, subcontractors, 
consultants, experts, or any other person or entity acting on ICE's behalf. 

COMMON INTEREST OF THE PARTIES 

2. The Parties have a common, joint, and mutual interest in the defence of the Claims, wish 
to cooperate with each other in respect of the defence of the Cl!rims, and· due to the 
anticipated litigation with TCE, wish to share between them Privileged Information 
without risk of prejudice to or of waiver in whole or in part of their respective privileges 
and rights to hold such Privileged Information protected from disclosure. 

3. The Parties are under no obligation to share Privileged Information. However, from time 
to time, either Party (the "Disclosing Party") in its sole discretion may choose to share 
Privileged Information with the other Party (the "Receiving Party"); 

4: To the extent that exchanges of Privileged Information have been made prior to entering 
into this Agreement, it is the Parties' intention that all such exchanges be subject to the 
terms of this Agreement as if they had occurred after the Effective Date. 

5. 

6. 

The execution of this Agreement, the cooperation between the Parties in respect of the 
defences to the Claims and the exchange of Privileged Information under this Agreement, 
where the materials would otherwise be protected by law against disclosure by solicitor­
client (attorney client) privilege, litigation privilege, work product doctrine, without 
prejudice privilege, or any other applicable rule of privilege or confidentiality: 

(i) are not intended to, do not and shal) not constitute a waiver in whole or in 
part in favour of any Third Party by either Party of any applicable 
privilege or other rule of protection from disclosure; and 

(ii) will not be asserted at any time by either Party as a waiver of any such 
privilege or other rule of protection from disclosure. 

Disclosure of Privileged Information by the Receiving Party to Third Parties without the 
prior written consent of counsel for the Disclosing Party is expressly prohibited, unless 
the disclosure is ordered by a court of competent jurisdiction or is otherwise required by 
law. If disclosure of any Privileged Information is sought from a Receiving Party in any 
arbitration, litigation or other legal proceedings, the Receiving Party [from whom 
disclosure is sought] shall take all steps necessary to preserve and invoke, to the fullest 
extent possible, all applicable privileges, immunities and protections against disclosure, 
and shall immediately provide written notice of such legal proceedings to the Disclosing 
Party. The Receiving Party shall not voluntarily surrender or disclose the Privileged 
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Information without first providing the Disclosing Party a reasonable opportunity to 
protect its interests before the applicable court or arbitral tribunal. 

7. All of the Privileged Information shall be preserved as confidential and privileged both 
prior to resolution of all outstanding Claims and thereafter, and shall not be used for any 
purpose other than the stated sole purpose of cooperation in the defence of the Claims. 

8. Neither Party shall disclose to a Third Party the existence of this Agreement, nor its 
terms, unless both Parties consent in writing or unless compelled by order of a court or 
arbitral tribunal. 

9. The Parties acknowledge and agree that their common interest in the defence of the 
Claims and their intention that no waiver of privilege shall result from their exchange of 
Privileged Information between them shall in no way be affected or deemed to be negated 
in whole or in part by the existence now or in the future of ati.y adversity between the 
Parties relating to or arising out of the SWGTA Contract, whether in connection with the 
Claims or otherwise, and that any such adversity shall not affect this Agreement. 

COOPERATION 
' .;o,::;,_;y. _ :r .- •. .:.~ .. , . _o -~--.,._ . · ~, ·- ...• .;.. • , . .., ·" 

10. The Parties shall cooperate in respect of the defence of the Claims, including providing 
access to information, materials and employees as may be reasonably necessary from 
time to time, as the case may be, provided that each of the Parties: reserves the right to 
determine what information will be. shared and under· what circumstances, and no 
obligation or duty to share any such information is created by this Agreement. 

WITHDRAWAL 

12. 

13. 

14. 

. It is the intent of the Parties that this Agreement shall remain in effect until final 
resolution of the Claims, either by litigation in a final, nol).-appealable judgment or 
arbitral award or by a final negotiated settlement, whichever is later. 

Notwithstanding the foregoing, any Party may withdraw from this Agreement by giving 
twenty (20) days advance written notice to the other Party, which 20 days is calculated 
beginning on the day after the notice is received by a Party. For greater certainty, 
withdrawal from this Agreement by a Party is not effective until the expiration of the 20 
days' notice period required by this provision. 

Any withdrawal from this Agreement shall be prospective in effect only and the 
withdrawing Party and any Privileged Information made available by or to the other Party 
prior to that Party's withdrawal shall continue to be governed by the terms of this 
Agreement whether or not the Parties are, in any respect in relation to the SWGTA 
Contract, adverse in interest. 

On or before the effective date of a withdrawal from this Agreement, the withdrawing 
Party shall return to the Disclosing Party all Privileged Information received from the 
Disclosing Party. In the case of copies, with the consent of the Disclosing Party, the 
Receiving Party may destroy such copies in a secure manner, and confirm in writing to 
the Disclosing Party that it has done so. 

LEGAL_l:20420450.4 
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WAIVER OF CONFLICT OF INTEREST 

15. · The Parties agree that this Agreement and the sharing of Privileged Information between 
them shall not be used as .a basis for a motion to disqualify a Party's co~sel (including 
for certainty the Party's counsel's law finn .and any partner or associate thereof) after a 
Party has withdrawn from this Agreement for any reason, including without limitation, 

··due to any conflict of interest which arises or becomes· known to the withdrawing Party 
·after the Effective Date, adversity between the Parties or any other reason whatsoever 
based on this Agreement or the cooperation and disclosure· of Privileged Information 
hereunder. · 

16. The Parties confirm that there is no and shall not be deemed to be any solicitor-client 
relationship between counsel for the OPA and Ontario, nor any solicitor-client 
relationship between counsel for Ontario and the OPA, as a · result of any 
communications, sharing of Privileged Information, cooperation or any other action taken 
in furtherance of the Parties' common interests or under and in reliance ·upon this 
Agreement. 

INJUNCTIVE RELIEF 

17. The Receiving Party acknowledges that disclosure of any Privileged Information to Third 
Parties in breach of this Agreement will cause the Disclosing Party to suffer irreparable 
harm for which there is no adequate legal remedy. The Parties therefore agree that 
inunediate injunctive relief is an appropriate and necessary remedy for a breach or 
threatened or anticipated breach of this Agreement. 

NOTICE 

18. All notices and other communications between the Parties, uuless otherwise specifically 
provided, shall be in writing and deemed to have been duly given when delivered in 
person or telecopied or delivered by overnight courier, with postage prepaid, addressed as 
follows: 

To: Ontario Power Authority 

Attention: Michael Lyle, General Counsel 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
M5H 1Tl 
Tel. No.: (416) 969-6035 
Fax No.: (416) 967-1947 
E-Mail: michael.lyle@powerauthority .on.ca 

To: Her Majesty the Queen in Right of Ontario as Represented by the Minister 
of Energy 

Attention: • 
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GENERAL PROVISIONS 

19. This Agreement shall. be construed in accordance with the laws of the Province of 
Ontario and the Parties to this Agreement irrevocably attorn to the jurisdiction of Ontario 
with respect to any and all matters arising under this Agreement. 

20. If any of the provisions of this Agreement or portions thereof should.be determined to be 
invalid, illegal or "unenforceable in any respect, the. validity, legality. or enforceability of 
the remaining provisions shall not in any way be affected or impaired thereby. 

21. Any failure of any Party to enforce any of the provisions of this Agreement or to require 
compliance with any of its terms at any time while this Agreement is in force shall in no 
way affect the validity of this Agreement, or any part hereof, and shall not be deemed a 
waiver of the right of such Party thereafter to enforce any and each such provisions. 

22. Nothiri.g contained iiJ. or done further to this Agreement shall be deemed either expressly 
or by implication to create a duty of loyalty between any counsel and anyone other than 
the client of that counsel. 

0 - • 

23. This Agreement contains the entire understanding of the Parties with respect to the 
subject matter hereof. There are no other oral understandings, terms, or conditions and 
neither Party has relied upon· any representation, express or implied, not contained in this 
Agreement. 

24. No change, amendment, or modification of this Agreement shall be valid or binding upon 
the Parties hereto unless such change, amendment, or modification is in writing and duly 
executed by both Parties hereto. 

25. The headings contained in this Agreement are for convenience and reference only and in 
no way define, describe, extend, or limit the scope or intent of this Agreement or the 
intent of any provision contained herein. 

26. This Agreement shall enure to the ·benefit of and be binding upon the respective 
successors and assigns of the Parties. 

27. This Agreement may be signed in counterparts and by facsimile and all counterparts 
together shall constitute the Agreement. 

IN WITNESS WHEREOF, the Parties have executed this Agreement as of the date frrst 
set forth above. 

ONTARIO POWER AUTHORITY 

By:. __________________ __ 
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Name: ----------------

Title: ____________ ~---

HER MAJESTY THE QUEEN IN RIGHT OF 
ONTARIO AS REPRESENTED. BY THE 
MINISTER OF ENERGY· -

By: _________________ _ 

Name: -----------------
Title: ________________ _ 



Crystal Pritchard 

From: 
Sent: 

Robert Godhue on behalf of Michael Lyle 
Tuesday, May'03, 2011 8:34AM 

To: 
Cc: 
Subject:· 
Attachments: 

Good Morning All, 

Michael Killeavy 
Susan Kennedy; Michael Lyle 
TCE Arbitration 
TCEarbitration.ppt 

Mike Lyle will be in meetings all day but can be pulled out if necessary. 
-Robert 

Robert Godhue 
Administrative Assistant to 
Michael Boll, 
Caroline J ageman and 
Susan H. Kennedy 
Corporate/Commercial Law Group 
Ontario Power Authority 

416-969-6058 
Robert.Godhue®powerauthority.on.ca 
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COOPERATION AND 

COMMON INTEREST PRfVILEGE AGREEMENT 

THIS AGREEMENT is effective as of the ~day of April, 2011 (the "Effective Date") .. 
[NTD: Censiaer whether· this ;\greement sheula be bael<aatea.] 

BETWEEN: 

ONTARIO POWER AUTHORITY 
("OPA") 

-and-

HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO AS 
REPRESENTED BY THE MINISTER OF ENERGY 
("ONTARIO") 

RECITALS: 

A. The OP A and TransCanada Energy Ltd. ("TCE") entered into the Southwest GT A Clean 
Energy Supply Contract dated as of October 9, 2009 (the "SWGTA Contract"). 

B. The OPA and Ontario have concluded that, in connection with the threatened claims and 
potential litigation by TCE relating to the SWGTA Contract, legal and factual issues could 
arise with respect to which they have common interests and joint or compatible defences. 

C. The OPA imd Ontario have undertaken, and will undertake, factual, legal and other 
research, and are of the opinion that it is in their best interest to exchange information, pool 
their individual work product and cooperate in a joint defence effort. 

D. Cooperation in such a joint defence effort will necessarily involve the exchange of 
confidential information as well as information which is otherwise privileged such as, 
amongst others, solicitor/client communication and/or · communications made and 
materials obtained or prepared in contemplation of litigation. 

E. In light of their common interest, and the fact that litigation by TCE against the OPA and 
Ontario is anticipated, OPA and Ontario wish to proceed cooperatively in the preparation 
of joint or compatible defences, and by this Agreement seek to document their mutual 
intention and agreement that neither OPA nor Ontario shall suffer any waiver or loss of 
privilege as a result of disclosure to each other of their Privileged Information (as defined 
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below) or as a result of their cooperation in the preparation of positions, responses and 
defences to the Claims (as defined below). 

AGREEMENT 

In consideration of the promises and the mutual covenants and agreements herein, the Parties agree 
as follows: 

DEFINITIONS 

I. In the foregoing Recitals and in this Agreement, the following terms have the meanings set 
forth in this Section: 

(a) "Claims" means any and all claims made or filed by TCE relating to, arising out of, 
or in connection with the SWGTA Contract, and any and all sliaSeEf<!el'lt arbitration, 
mediation, or litigation that arises out of any and all such claims. 

(b) "Effective Date" means the effective date as defined above. 

(c)- "Parties" means the OPA and Ontario and; for the purpose-of giving effect to this 
Agreement, includes their legal counsel, agents, consultants; and experts-ill'!li 
affiliates. 

(d) "Privileged Information" means information and communications, whether 
written or electronically recorded, in respect of the preparation of positions, 
responses and defences to the Claims which are or would be otherwise in law 
privileged and protected from disclosure or production to Third Parties made 
between OP A (or its employees, legal counsel, agents, consultants, experts or any 
other person or entity acting on OPA's behalf) and Ontario (or its employees, legal 
counsel, agents, consultants, experts or any other person or entity acting on 
Ontario's behalf), including but not limited to: 

(i) information and communications contained in doeuments, memoranda, 
correspondence, drafts, notes, reports, factual summaries, transcripts; 

(ii) communications between counsel, or counsel and clients including their 
employees, consultants, board members or advisors; 

(iii) any joint or several interview of prospective witnesses, and summaries or 
reports thereof; 

(iv) any analyses, document binders, files, compilations or databases; 

(v) 

(vi) 

the sharing or exchange via any media, including but not limited to 
electronic media; 

theories, impressions, analyses, legal research, or legal opinions; 
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(vii) communications to and· from exp~:rts, and documentatio!l relating to or 
setting out expert commentary and opinion; and · 

(viii) any other milterial, communications and . information. which would 
otherwise b~e protected fmm disclosure t.o Third Parties. 

(e) ''TCE" has the meaning defined in paragraph A oftheRe~itals .. · 

(f) "Thi)"d Party" or "Thil·d Parties" means any person or entity that is not,..witft 
respeet to eit,her Party, EIH7" eeiJloratieR, parti"iers'ftiti, joint venture Of ether legal 
enti-ty that is a ffireet Of iRElii·eet parORt Of suesiEliary of saeh Party or that Elireetly Of 

iRElireetly (i) ovfl'ls or eentrols sueh Party, (ii) is ovineEler eontrolleEl e:,' sueh Party, 
or (iii) is UJ.lder eolilinon ownership or eoRtrol withsueh Party. llor purposes of this 
clefinition, '.'eontrol" shall n1ean the power to Elireet the manag01neffi or polieies of 
sueh entity, whether throHgh the ownership of voting seemities, ey centraet, or 
otherwise, ana, without liinitation, a Partv. Third Party includes TCE, their 
employees, agents, counsel, subcontractors, consultants, experts, or any other 
person or entity acting on TCE' s behalf. 

COMMON INTEREST OF THE PARTIES 

2. The Parties have a common, joint, and mutual interest in the defence of the Claims, wish to 
cooperate with each other in re.spect of the defence of the Claims, and due to the anticipated 
litigation with TCE, wish to share between them Privileged Information without risk of 
prejudice to or of waiver in whole or in part of their respective privileges and rights to hold 
such Privileged Information protected from disclosure. 

The Parties are under no obligation to share Privileged Information. However, from thne 
to time, either Party (the "Disclosing Party") in its sole discretion may choose to share 
Privileged Information with the other· Party (the "Receiving Party"). 

To the extent that exchanges of Privileged Information have been made prior to entering 
into this Agreement, it is the Parties' intention that all such exchanges be subject to the 
terms of this Agreement as if they had occurred after the Effective Date. 

The execution of this Agreement, the cooperation between the Parties in respect of the 
defences to the Claims and the exchange of Privileged Information under this Agreement, 
where the materials would otherwise be protected by law against disclosure by 
solicitor-client (attorney client) privilege, litigation privilege, work product doctrine, 
without prejudice privilege, or any other applicable rule of privilege or confidentiality: 

(i) 

(ii) 

are Iiot intended to, do not and shall not constitute a waiver in whole or in 
part in favour of any Third Party by either Party of any applicable privilege 
or other rule of protection from disclosure; and · 

will not be asserted at any time by either Party as a waiver of any such 
privilege or other rule of protection from disclosure. 

LEGAL_l:2G12G15G.~20420450 4 



-4-

6. Disclosure of Privileged Information by the Receiving Party to Third Parties without the 
prior written consent of counsel for the Disclosing Party is expressly prohibited, unless the 
disclosure is ordered by a court of competent jurisdiction or is otherwise required by law. 
If disclosure of any Privileged Information is sought from a Receiving Party in any 
arbitration, litigation or other legal proceedings, the Receiving Party [from whom 
disclosure is sought] shall take all steps necessary to preserve and invoke, to the fullest 
extent possible, all applicable privileges, immunities and protections against disclosure, 
and shall immediately provide written notice of such legal proceedings to the Disclosing 
Party. The Receiving Party shall not voluntarily surrender or disclose the Privileged 
Information without first providing the Disclosing Party a reasonable opportunity to 
protect its interests before the applicable court or arbitral tribunal. 

7. All of the Privileged Information shall be preserved as confidential and privileged both 
prior to resolution of all outstanding Claims and thereafter, and shall not be used for any 
purpose other than the stated sole purpose of cooperation in the defence of the Claims. 

8. Neither Party shall disclose to a Third Party the existence of this Agreement, nor its terms, 
unless both Parties consent in writing or unless compelled by order of a court or arbitral 
tribunal. 

9. The Parties acknowledge and agree that their common interest in the defence of the Claims 
and their intention that no waiver of privilege shall result from their exchange ofPrivileged 
Information between them shall. in no way be affected or deemed to be negated in whole or 
in part by the existence now or in the future of any adversity between the Parties relating to 
or arising out of the SWGTA Contract, whether in connection with the Claims or 
otherwise, and that any such adversity shall not affect this Agreement. 

COOPERATION 

10. The Parties shall cooperate in respect of the defence of the Claims, including providing 
access to information, materials and employees as may be reasonably necessary from time 
to time, as the case may be, provided that each of the Parties reserves the right to determine 
what information will be shared and under what circumstances, and no obligation or duty 
to share any such information is created by this Agreement. 

WITHDRAWAL 

11. It is the intent of the Parties that this Agreement shall remain in effect until fmal resolution 
of the Claims, either by litigation in a fmal, non-appealable judgment or arbitral award or 
by a final negotiated settlement, whichever is later. 

12. Notwithstanding the foregoing, any Party may withdraw from this Agreement by giving 
twenty (20) days advance written notice to the other Party, which 20 days is calculated 
beginning on the day after the notice is received by a Party. For greater certainty, 
withdrawal from this Agreement by a Party is not effective until the expiration of the 20 
days' notice period required by this provision. 

13. Any withdrawal from this Agreement shall be prospective in effect only and the 
withdrawing Party and any Privileged Information made available by or to the other Party 
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prior to that Party's withdrawal shall continue to be governed by the terms of this 
Agreement whether or not the Parties are, in arty respect in relation- to the SWGT A 
Contract, adverse in interest. 

14. On or before the effective date of.awithdrawal from this Agreement, the withdrawing 
Party shall return to the Disclosing Party all Privileged Information received from the 
Disclosing Party. In the case of copies, with the consent of the Disclosing Party, the 
Receiving Party may destroy such copies in a secure manner, and confirm in writing to the 
Disclosing Party that it has done so. · 

WAIVER OF CONFLICT OF INTEREST 

15. The Parties agree that this Agreement and the sharing of Privileged Information between 
them shall not be used as a basis for a motion to disqualifY a Party's counsel (including for 
certainty the Party's counsel's law firm and any partner or associate thereof) after a Party 
has withdrawn from this Agreement for any reason, including without limitation, due to 
any conflict of interest which arises or becomes known to the withdrawing Party after the 
Effective bate, adversity between the Parties or any other reason whatsoever based on this 
Agreement or the cooperation and disclosure of Privileged Information hereunder. 

16. The Parties confirm that there is no and shall not be deemed to be any solicitor-client 
relationship between counsel for the OPA and Ontario, nor any solicitor-client relationship 

. between counsel for Ontario and the OPA, as a result of any communications, sharing of 
Privileged Information, cooperation or any other action taken in furtherance of the Parties' 
common interests or under and in reliance upon this Agreement. 

INJUNCTIVE RELIEF 

17. The Receiving Party acknowledges that disclosure of any Privileged Information to Third 
Parties in breach of this Agreement will cause the Disclosing Party to suffer irreparable 
harm for which there is no adequate legal remedy. The Parties therefore agree that 
immediate injunctive relief is an appropriate and necessary remedy for a breach or 
threatened or anticipated breach of this Agreement. 

NOTICE 

18. All notices and other communications between the Parties, unless otherwise specifically 
provided, shall be in writing and deemed to have been duly given when delivered in person 
or telecopied or delivered by overnight courier, with postage prepaid, addressed as follows: 

To:_ Ontario Power Authority 

Attention: Michael Lyle, General Counsel 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH IT! 
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Fax No.: (416) 967-1947 
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E-Mail: michael.lyle@powerauthority.on.ca 

To: Her Majesty the Queen in Right of Ontario as Represented by the Minister 
of Energy 

Attention: • 

GENERAL PROVISIONS 

19. This Agreement shall be construed in accordance with the laws of the Province of Ontario 
and the Parties to this Agreement irrevocably attorn to the jurisdiction of Ontario with 
respect to any and all matters arising under this Agreement. 

20. If any of the provisions of this Agreement or portions thereof should be.detennined to be 
invalid, illegal or unenforceable in any respect, the validity, legality or enforceability of the 

. remaining pr~vi~~ons shall not in any way be affected or impajred thereby .. 

21. Ally faifiife 'o{any PartY to enforce any ofthe pr~~isions ()f'tliis Agreet;;ent or't6 require 

22. 

23. 

24. 

25. 

26. 

27. 

compliance with any of its terms at any time while this Agreement is in force shall in no 
way affect the validity of this Agreement, or any pan here,of, and shall n9~ be de,emed a 
waiver of the right of such Party thereafter to enforce any and each such provisions. 

Nothing contained in or done further to this Agreement shall be deemed either expressly or 
by implication to create a duty of loyalty between any counsel and anyone other than the 
client of that counsel. 

This Agreement contains the entire understanding of the Parties with respect to the subject 
matter hereof. There are no other oral understandings, terms, or conditions and neither 
Party has relied upon any representation, express or implied, not contained in this 
Agreement. 

No change, amendment, or modification of this Agreement shall be valid or binding upon 
the Parties hereto unless such change, amendment, or modification is in writing and duly 
executed by both Parties hereto. 

The headings contained in this Agreement are for convenience and reference only and in 
no way define, describe, extend, or limit the scope or intent of this Agreement or the intent 
of any provision contained herein. 

This Agreement shall enure to the benefit of and be binding upon the respective successors 
and assigns of the Parties. 

This Agreement may be signed in coUnterparts and by facsimile and all counterparts 
together shall constitute the Agreement. 
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IN WI1NESS WHEREOF, the Parties have executed this Agreement as of the date first set 
forth above. · 
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ONTARIO POWER AUTHORITY 

By: -------------------
Name:. __________________ _ 

Title: _____________ _ 

HER MAJESTY THE QUEEN IN RIGHT OF 
ONTARIO AS REPRESENTED BY THE 
MINISTER OF ENERGY 

By: _________ _ 

Name:. __________ _ 

Title: __________ _ 



:-::_ •.. 

Process Going Forward 

• Communications from TCE counsel have indicated 
desire to discuss ways to move forward with dispute 
resolution process in parallel with continuing negotiations 
to resolve mqtter 

• TCE is attempting,.to pursue, three tracks: ,,, 

,·, 

» Getting 60 day "clock" to commence litigation against Crown 
ticking by service on Crown of notice of proceedings against the 
Crown ·· · ,. · 

» Opening:discus~ions: on the terms of reference fan an qfl;>itre~ti9n 

» Continuing negotiations re substantive matters 

... }_.·.- ,:;·, ·:-·'~'.":,·~·>• ... i ·.;; ·-:i';_: ...... ) .. ·_,,; .. .-.' 
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Arbitration - Benefits for TCE 

• From perspective of TCE, there are some key potential 
advantages to arbitration over litigation: 

» Can seek to negotiate seeped terms of reference limiting 
arbitration to determining quantum of financial loss 

» Private arbitration of benefit to TCE 

» Arbitration will provide speedier resolution 

... ;·· 

2 ONTARIO~ 
POWER AUT.HORITY 
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Arbitration - OPA Perspective 

• OPA will atte.mptto negotiate three.,.key p.oints tn 
arbitration terrns of reference: 

.·'' 

. » Arbitration l;letween OPA qnd TCE.with Crown nota ;pc:tr!Y {TQE, · ... 
. . ~ . . . . . . . . . . "' .... 

has indicated interest in having Crown party to 1:\~bitratiqn) 
<· • • .. •• ' ' ', ,"·:; .,. / :;' "\ ,. ·' 

» Arbitration to be final settlement of all claim~:again.st.OPA and 
Crown (rules outsepqrate litigatiqn against Grqwn for,.tqrt pf .. 
'interference with contractual relations) •· . . ... ' ..... 

» Arqitratiqnshould address OPA argum~nts tnat;darn~.~e~\~()r 
financial loss are not payable. because ()fexclusioll of lia:bility 
clause in contract and the regulatory hurdles that were facing the 

··•. 

. proJ~c;~::.:.,:: · . ": :,, :: ... . .•. ;./;;":,,::::(: 
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KWCG Project 

• Arbitration will only address issue of financial loss for 
OGS project 

• Key differences remain related directly to KWCG project 
including capital expenditures and ;permitting risk 

• OPA and Government (through directive power) will 
have to decide whether to continue negotiation of KWCG 
contract or have KWCG project procured through a 
competitive process (Note: unclear what impact later 
option will have on TCE's willingness to arbitrate OGS 
financial loss) 

";' "·' 
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Crystal Pritchard 

From: 
Sent: 
To: 
Cc: 
. Subject: 
Attachments: 

Michael Killeavy 
Tuesday, May 03, 2011 11:59 AM 
'Sebastiane, Rocco'; 'Ivanoff, Paul'; 'Smith, Elliot'; Susan Kennedy 
JoAnne Butler; Deborah Langelaan; Ronak Mozayyan; Michael Lyle 
TCE Matter- Comparison Matrix of Settlement Proposals ... 
TCE Matter- Comparison Matrix 2 May 2011.docx 

*** PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION *** 

Attached is a revised draft of a matrix comparing the various settlement proposals made by the parties. It also has· a 
number of potential questions to ask about the 29 April 201lletter from TCE. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1Tl 
416-969-6288 
416-520-9788 {CELL) 
416-967-1947 {FAX) 
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NRR 
Net Revenue 
Requirement 

Financing 
Assumptions 

Con.tract Term 

Contract Capacity 
(Annual Average) 

Sunk Cost 
Treatment 

Gas/Electrical 
lnterconnectlc 

Other 

TCE Proposal 
March 10,2011 

$16,9001MW-month 

Unknown 

20 Years+ Option for 10-
Year Extension 

450MW 

lump Sum Payment of 
$37mm 

Payment In addition to the 
NRR 

$540mm 

little VIsibility. 

Assistance/Protection from 
mitigating Planning Act 

approvals r1sk 

OPA Counter-Proposal 
March 28, 2011 

$12,500/MW-month 

25 Years 

Reasonable 

We would approach 
Government to provide 
Planning Act approvals 

exemption. 

SETTLEMENT PROPOSAL COMPARISON MATRIX 

PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION 

Government-Instructed 
Second Counter Proposal 
April21, 2011 

$14,9221MW-month Unknown 
NRR covers capital CQsts, financing working capital, retUI"fiS, fixed monthly p~y.ment 9ver lif!! of. 
contract. Energy paid on a deemed dispatch basis, this plant will operate less than 10% of the 
time. 

TCE claimed •unleveraged~ 
discount rate of 5.25% Unknown ot project. We have assumed In 

25Years 

Reasonable 
TCE has given us llmlted insights Into their operating expenses. 
We have used advice from our technical consultant on reasonable OPEX estimates. 

No government assistance pe~i~Q ~~k·p;.~~d;d~th~tll 
with permitting an~ has a right to (a) terminate 

approval~ com~Jned With a the Replacement Contract 
good !a~~ ~bhg~~n to and (b) receive a lump sum In the Government-Instructed counter-proposal the permitting risk Is entirely transferred to TCE; 

c ~e~s ~ e d sunk payment for {I) sunk costs however, the promise of finding compensation of OGS lost profits would continues until another 
~;s if th: ~~~eaking and (ii) financial value of the option is found. · 

Plant doesn't proceed 
because of permitting 

Issues. 
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SETTLEMENT PROPOSAL COMPARISON MATRIX 

PRIVILEGED AND CO'NRDENTIAL-PREPARED IN CONTEMPLAnON OF LtnGAnON 

Questions 

1. Please clarify the Annual Average Contract Capacity(" AACCN) used.ln the TCE model? We are in receipt of the revised Schedule 8 to the Implementation Agreement, dated 24 February 2011, which 
indicates seasonal capacities of: 510 MW; 481..5-M\:V; 455.9 MW;475 MW. These. yield an Annual Average Contract Capacityof481 MW. 

· 2. Please clarify the 2009 and 2010 CAP EX amounts detailed In your 15 March 2011 financing model assumptions, which were shared with JoAnne Butler of the OPA? These amounts total to $42 million. We 
believe that these amounts are actually OGS sunk costs. Is this correct? · 

3. Please clarifyTCE cost of capital used in its financial model, including how it Is arrived at, i.e., proportion and cost of both debt and equity portions. 

4. Please clarify the NRRJF used In your financial model? In your 29 Aprtl2011letter to Colin Andersen, you mentioned a SO% NRRIF, however, in the 15 March 2011 financing model assumptions, which 
were shared with JoAnne Butler of the OPA,you indicate 20%. 

S. Can you please specify your concerns; 

6. mderstand your comment in your 29 April 

7. the project, not the model where the modeling 

8. 
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Crystal Pritchard 

From: 
Sent: 
To: 
Cc: 
Subject: 

Attachments: 

JoAnne Butler 
Tuesday, May 03, 2011 4:23 PM 
OPA Executive; Brett Baker 
Michael Killeavy; Deborah Langelaan; Ronak Mozayyan; Susan Kennedy 
TCE Material PRIVILEGED AND CONFIDENTIAL, PREPARED IN CONTEMPLATION OF 
LITIGATION 
TCE:May3DRAFT 1.doc; TCEMay3DRAFT 1A.doc; TCEarbitration.ppt;.TCE Matter­
Comparison ry1atrix 2 May 2011.docx; TCEObservationsRecommendationsMay 3.doc 

PRI\(ILEGED AND CONFIDENTIAL; PREPARED IN CONTEMPLATION OF LITIGATION 

We have worked up this material to facilitate our discussion tomorrow at ETM. They include two draft response letters to 
Alex Pourbaix, an extension of our current matrix on proposals, some slides from Legal on arbitration and a document on 
observations/recommendations. All would require some sort of legal view before being sent to anyone beyond the OPA. 

JCB 

JoAnne C. Butler 
Vice President, Electricity Resources 
Ontario Power Authority 

120 Adelaide Street West, Suite 1600 
Toronto, Ontario MSH 1T1 

416-969-6005 Tel. 
416-969·6071 Fax: 
joanne.butler®powerauthority.on.ca 
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DRAFT 1 
PRIVILEGED , CONFIDENTIAL AND WITHOUT PREJUDICE 

May3, 2011 

Dear Alex, 

Thank you for your letter dated April29, 2011. We have reviewed your letter in detail 
and we are very disappointed that your letter does not really constitute any revisions to 
your settlement proposal, dated 10 March 2011 ("original settlement proposal"), which 
we told you is unacceptable to the OP A. Indeed, your letter seeks only to confirm and 
amplify your original settlement proposal. 

In light of that, I have requested that our commercial team move this file to our legal 
team, who will be contacting your legal counsel to commence discussions on arbitration 
of our dispute. It is apparent that continued settlement discussions will have no 
continued value add. 

Sincerely, 

Colin Andersen 



'.! 
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DRAFT lA ,-.t; -··._.r._.· i:.t::-- _ .:'~\,· ·:'.'"· ''\J ,_-:-: -.-, ::.:-:- . ., ---,- i<"·· 
PRIVILEGED,CONFIDENTIAL AND WITHOUT PREJUDICE 
May3,2011 

' ; :"'- ;;_, ·-' ., :· . ··- ._, . ''; 

Dear Alex, .->:-

Thank you for your letter dated April29, 2011. We have reviewed your letter in. detail 
and we are very disappointed that your letter does not really constitute any revisions to 
your settlement proposal, dated 10 March 2011 ("original settlement proposal"), which· 
we told you is unacceptable to the OP A. Indeed, your letter seeks only to confirm and . 
amplify your original settlement proposal. 

However, we have some questions to seek clarifications on some of the matters you 
raised in your letter, as follows: 

1. Please clarify the Annual Average Contract Capacity ("AACC") used in the TCE 
model? We are in receipt of the revised Schedule B to the Implementation 
Agreement, dated 24 February 2011, which indicates seasonal capacities of: 510 
MW; 481.5 MW; 455.9 MW; 475 MW. These yield an Annual Average Contract 
Capacityof481 MW. 

2. Please clarify what is included in the 2009 and 2010 CAPEX expenditure 
amounts detailed in your 15 March 2011 financing model assumptions, which 
were shared with JoAnne Butler of the OPA? These amounts total to $42 million. 
We believe that these amounts may actually be OGS sunk costs. Is this correct? 

3. Please clarify TCE cost of capital used in its fmancial model, including how it is 
arrived at, i.e., proportion and cost of both debt and equity portions. 

4. Please clarify the NRRIF used in your financial model? In your 29 April2011 
letter to Colin Andersen, you mentioned a 50% NRRIF, however, in the 15 March 
2011 financing model assumptions, which were shared with JoAnne Butler of the 
OPA, you indicate 20%. 

5. Can you please specify your concerns about testing ramp rates for the 
Replacement Plant? 

6. The proposed target costing methodology provides for both the TCE and the OP A 
to share equally, i.e., 50% each, in CAPEX overruns and under-runs. We do not 
understand your comment in your 29 April 2011 letter where you state that it is 
"one-sided"? 



7. In your letter of 29 April 2011 you mention that TCE has shared its cash flow 
model with the OP A. Actually, you shared a pro forma income statement for the 
project, not the model where the modeling assumptions and calculations are 
disclosed. Can you please share the entire model with us? 

While we can continue to try and resolve the commercial terms, we will be contacting 
your legal counsel to pursue potential1egal resolution of this issue. 

Sincerely, 

Colin Andersen 



Process Going Forward 

• Communications from TCE counsel have indicated 
desire to discuss ways to move forward with dispute 
resolution process in parallel with continuing negotiations 
to resolve matter 

• TCE is attempting to pursue three tracks: 
» Getting 60 day "clock" to commence litigation against Crown 

ticking by service on Crown of notice of proceedings against the 
Crown 

» Opening discussion~ on the terms of reference for an arbitration 

» Continuing negotiations re substantive matters 

·-
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Arbitration - Benefits for TCE 

• From perspective of TCE, there are some key potential 
advantages to arbitration over litigation: 

» Can seek to negotiate scope(hterms of reference limiting 
arbitration to determining quantum offinancial loss 

» Private arbitration of benefit to TCE 

» Arbitration will provide speedier resolotion 

2 ONTARIO I 
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Arbitration - OPA Perspective 

• OPA will attempt to negotiate three key points in 
arbitration terms of reference: 

» Arbitration between OPA and TCE with Crown not a pa,rty ffCs, 
has indicated interest in having Crown part.Y to ar .• bi;tration) . ' ' - . 

» Arbitration to be final settlement of all claims.againstOPA and 
Crown (rules out separate litigation against Crown for tor,t of'.· .. 
interference with contractual relations) . . . ··.· 

» Arbitration should address OPA arguments thatdarnage~ (qr 
financial loss are not payable because of exclusion ofliability 
clause in contract and the regulatory hurdles that were facing the 
project '·. _,..,;,. 

3 ONTARI'O'· 
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KWCG Project 

• Arbitration will only address issue of financial loss for 
OGS project . 

• Key differences remain related directly to KWCG project 
including capital expenditures and. permitting risk· 

• OPA and Government (through directive power) will 
have to decide whether to continue negotiation oCKWCG 
contract or have KWCG project procured through a 
competitive process (Note: unclear what impact later 
option will have on TCE's willingn.~ss to arbitrate OGS 
financial loss) 

4 ONTARIO II 
POWERAUTHORITY (/1 



NRR 
Net Revenue 
Requirement 

Financing 
Assumptions 

Contract Tenn 

Contract Capacity 
(Annual Average) 

Sunk Cost 
Treatment 

Gas/Electrical 
Interconnections 

Capital 
Expenditures 
(CAP EX) 

Other 

TCE Proposal 
March 10, 2011 

$16,900/MW-month 

Unknown 

20 Years+ Option for 10-
Year Extension 

450MW 

Lump Sum Payment of 
$37mm 

Payment in addition to the 
NRR 

$540mm 

Little Visiblllty 

Assistance/Protection from 
mitigating Planning Act 

~ppn;lVals risk 

CPA Counter-Proposal 
March 28, 2011 

$12,500/MW-month 

25Years 

Reasonable 

We would approach 
Government to provide 
Planning Act approvals 

exemption. 

SETTLEMENT PROPOSAL COMPARISON MATRIX 

PRIVILEGED AND CONFIDENTIAL PREPARED IN CONTEMPLATION OF LITIGATION 

Government-instructed 
Second CounterProposal 
Aprll21, 2011 

$14,922/MW-month 

TCE claimed "unleveraged~ 
discount rate of 5,25% 

25 Years 

Reasonable 

No government assistance 
with permitting and 

approvals combined with a 
good faith obligation to 

negollate OGS 
compensation and sunk 
costs If the KMW Peaking 

Plant doesn't proceed 
because of permitting 

Issues, 

Unknown 

Unknown 

20Years+ 
for 10.Year Extension.! 

the 

NRR covers capital costs, financing wor1ting capital,- returns, fixed monthly payment ove~-life .. of -­
Energy paid on a deemed dispatch basis, this plant will operate les.s than 10% of the 

IF/nanc;e'for substantiation and reasonableness; 

Peaklng·praOL .Paid on·a'cost · 
In ·additional risk prerilium· ori.top.of activ~ cpsts.·. 

, cannot really 
where 

and (bfrecelve a lump sum I'" the Government-Instructed counter-proposal the permitting risk Is entirely transferred to TCE; 
paymenl for (I) sunk costs however, the promise of finding compensation of OGS lost profits WOt!id continues unlll another 

and (il) financial value of lhe option Is found. · · 
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SETTlEMENT PROPOSAL COMPARISON MATRIX 

PRIVILEGED AND coNFIDENnAL PREPARED IN CONTEMPLATION OF LmGATION 

Questions 

1. Please clarify the Annual Average Contract Capacity(" AACCJ used-in the TCE.l}lodel? We are in receipt of the revised Schedule B to the Implementation Agreement, dated 24 February 2011, which 
indicates seasonal capacities of: 510 MW; 481.5 MW; 455.9 MW; 4 75 MW.· These·yield an Annual Average Contract Capacity of 481 MW. 

2. Please clarify the 2009 and 2010 CAPEX amounts detailed In your 15 March 2011 financing model assumptions, which were shared with JoAnne Butler of the OPA? These amounts total to $42 million. We 
believe that these amounts are actually OGS sunk costs. Is this correct? 

3. Please clarify TCE cost of capital used in its financial modeL including how it is arrived at, i.e., proportion and cost of both debt and equity portions. 

4. Please clarify the NRRIF used in your financial model? In your 29 April2011letter to Colin Andersen, you mentioned a 50% NRRIF, however, in the 15 March 2011 financing model assumptions, which 
were shared with JoAnne Butler of the OPA,.you indicate 20%. 

5. Can you please specify your concerns..' 

6. The proposed target costing methodol 
2011letter where you state that it is 

7, In your letterof29 Aprll2011 you 
assumptions and calculations are 

B. 

;not'Understand your comment in your 29 April 

project, not the model where the modeling 
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May3;2011 · 

PRIVILEDGED AND CONFIDENTIAL; PREPARED IN CONTEMPLATION OF 
LITIGATION 

TCEMatter 

OBSERVATIONS 

1) The OPA Commercial Team prepared a government instructed counter proposal 
and delivered it to TCE on April 21, 2001. This proposal was authorized by the 
Board as our limit and any further changes in TCE's favour would start to 
completely erode rate payer value. 

2) TCE submitted an original proposal on March 10, 2011, and submitted a 
subsequent letter on April 29 after receiving the government instructed counter 
proposal, where they have not backed down in any way from their original 
March 1Oth value proposition. Indeed, it could be said that they have asked for 
further premiums by asking to be absolved of all permitting matters and 
reducing their turbine output from previous correspondence. See Comparison 
Matrix. 

3) We have used the disclosed TCE fmancial parameters, including CAPEX of 
$540 million, and financial value of the OGS contract of$375 million, and we 
can get a project return (IRR) of 5.1 %, whereas TCE states it gets a 5.3% 
project return. Consequently, the two models seem to be calibrated correctly. 

4) The two main issues we need to resolve with TCE are (i) the financial value of 
the OGS contract and (ii) CAPEX for the Replacement Plant. Only the 
financial value of the OGS contract is something that arbitration can resolve. If 
we still carmot come to either a resolution on CAP EX or a resolution on how to 
handle differences in CAPEX, we will not be able to conclude our settlement 
discussions and have a Replacement Contract. 

5) The Commercial team does not recommend any further offers to meet TCE' s 
demands. We would have to be directed to do so. The question remains do we 
continue to pretend to work towards a commercial settlement by asking for 
clarifying questions or do we simply stop commercial matters and move it 
directly to the Legal Department? Two draft letters are attached depending on 
which strategy is pursued. 

6) The OPA Legal team has developed some slides that discuss commencing 
arbitration discussions with TCE so as to determine what course the arbitration 
will take and where the KWCG plant and the OGS lost profits fit in. 

7) This matter is clearly not a commercial discussion anymore. The conversation 
is around strategies and tactics to see "who blinks first", ie. Government for fear 
of!itigation and thereby, instructing the OPA to accede to TCE's demands 



through a further proposal, or TCE for fear of litigation and mindful of the long 
term relationships and numerous contracts that they currently have through the 
OPA. The clock has effectively started ticking through TCE's notice to 
Government to commence litigation within 60 days. Proposal was sent on April 
27, 2011. 

' 
RECOMMENDATIONS 

OR 

1) Start the arbitration discussion immediately to determine the boundaries of what 
an arbitration might look like. The slides from Legal address some of the issues 
around this mechanism. 

2) Ask one round of clarifying questions from TCE; however, this will not impact or 
drive us towards sending another counter proposal. Draft Letter lA. 

3) Start_t;he arbitration, ~iscussion immediately t<;> !i~t~J1Iline the boundaries of what 
an '!fbitratiol), might lo9k like. Th~ slides from L,egal address some of tile issues 
ar~illi.(fthis-mecliamsm. - ',.' - - - ' ' ' , ' -- '•' ' ' 

4) Send a clear message that since they are unwilling to move on their proposal that 
altcqll11Aercial discv.~stons will end and, ()nlythe legal dispute mechanisms of 
arbitration or litigation will be pursued. Draft Letter 1. · · 

Items in Bold are send as Attachments to this Memo. 



Crystal Pritchard 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Michael Killeavy 
Wednesday, May 04, 2011 11 :45 AM 
'Sebastiane, Rocco'; 'Ivanoff, Paul'; 'Smith, Elliot'; Susan Kenne(Jy 
JoAnne Butler; Deborah Langelaan; Ronak Mozayyan; Michael Lyle 
TCE Matter- OPA Response to TCE Letter of 29 April2011 .... 
OPA Ltr to TCE 4 May 2011.docx 

Colin has requested that,a letter, substantially in the form ofthe attached letter, be sent by the OPA under his signature 
in response to TCE's letter of 29 April2011. Can counsel please review and comment on the drafting ofthe attached 
letter? We would like to send the letter out tomorrow at the latest. 

We want Osier to contact TCE counsel to initiate a discussion on the terms of reference for an arbitration of the dis.pute. 

Thank you, 
Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL} 
41G-967-1947 (FAX} 
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Th~y~~ for your.~\)tterdat~d ApriG'9:~o 11 ("1e~;~;'). A11 c~~ita,li~;d te;s ir{ this 
letter refer to terms defined in the Memorandum ofl.Tnd~r~ta.J;Idingbetwee~. th~QPA and 
TCE, dated 21 December 201 0, unless defined otherwise. 

We have reviewed your letter in qetail a.J;Id w.e .. !!fe verydisappo~nted that Y<i'llr letter does 
not really constitute any revisions to Yolll;' set,t)e~p.ent propQ~al, d!it.ed 1 Q ~arfh)QJ 1· .. ·· .·. 
("original settlem\)nt proposal"); which we. told you is.unacceptable,to the OP A. Your. 
letter seeks only to confirm and amplify y~mr origina[settlementproposal. .~ndeed, yo;ur 
estimated capital expenditure ("CAP EX") for the Potential Project is in excess of $600 
million, including gas and electrical interconnect costs, which we cannot reconcile with 
our own estimates for such a plant. 

We have some questions to seek clarifications on some of the matters you raised in your. 
lett.er: 

I. Can you please clarify the Annual Average Contract Capacity ("AACC") used in 
the TCE financial modeling for the Potential Project? We are in receipt of the 
revised Schedule B to the proposed implementation agreement, dated 24 February 
2011, which indicates seasonal contract capacities of: 510 MW; 481.5 MW; 455.9 
MW; 475 MW. These yield an Annual Average Contract Capacity of 481 MW. 
You indicate in your letter that an Annual Average Contract Capacity of 481 MW 
is not achievable and that it ought to be 450 MW. 

2. Please clarify what is included in the 2009 and 2010 CAPEX amounts for the 
Pot~ntial Project detailed in your 15 March 2011 financing model assumptions, 
which were shared with JoAnne Butler? These amounts total to $42 million. We 
believe that these amounts may actually be OGS sunk costs. Is this correct? 

3. Please clarify TCE cost of capital used in its financial model for the Potential 
Project, including how it is arrived at, i.e., proportion and cost of both debt and 
equity portions. 

4. Please clarify the NRRIF used in your financial model for the Potential Project? 
In your letter you mentioned a 50% NRRIF, however, in the 15 March 2011 
financing model assumptions, which were shared with JoAnne Butler, you 
indicate 20%. 



5. Can you please specify your concerns about testing ramp rates for the Potential 
Project? 

6. The proposed target costing methodology provides for both the TCE and the OP A 
to share equally, i.e., 50% each, in CAPEX overruns and under-runs. We do not 
understand your comment in your letter where you state that it is "one-sided"? 

7. In your letter you mention that TCE has shared its cash flow model with the OPA. 
Actually, you shared a pro forma income statement for the project, not the model 
where the modeling assumptions and calculations are disclosed. Can you please 
share the entire model with us? 

While we attempt to understand better our differences in terms of financial parameters for 
any Potential Project I have requested that our commercial team move this file to our 
legal counsel, who will be contacting your legal counsel to commence discussions on 
terms of reference for the arbitration of our dispute; 

Sincerely, 

Colin Andersen 



Crystal Pritchard 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Michael Lyle 
Wednesday, May 04, 2011 1:13 PM· 
Shawn Cronkwright; Chuck Farmer 
Karen Frecker; Martha McOuat; 'fcass@airdberlis.com' 
FW: OGS Cancellation - Media Scan 
OGS Media Scan 110412 TPB.doc 

Here is what is public on TCE. It appears that we can allude to the possibility of other projects being part of the 
discussion re disposition of the OGS contract and acknowledge that KWCGmightbe such a project but go noJurther , 
than that. · · · · 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, MSH 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, corlfidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 

From: Kristin Jenkins 
Sent: April 1S, 2011 4:08 PM 
To: 'pivanoff@osler.com' 
Cc: Susan Kennedy; Michael Lyle 
Subject: FW: OGS Cancellation - Media Scan 

As discussed. 

From: Tim Butters 
Sent: April 12, 201112:59 PM 
To: Kristin Jenkins 
Cc: Patricia Phillips; Mary Bernard 
Subject: OGS cancellation - Media Scan 

Kristin, 

Per your request, attached is the media monitoring report pertaining to public references on 
compensation for the cancellation of the OGS project. 

The media scan includes the following sections: 

1) Recent media reports (2011) with reference to OPA compensation for TransCanada 
2) News media reports with reference to compensation 2010 
3) News Releases (Ministry of Energy, TransCanada) 
4) Other (transcript from TransCanada management call) 
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5) Hansard Transcript (November 4, 2010 - NDP Energy Critic question about OGS 
compensation) 

Regards, 

Tim Butters 

·ONTARIO I 
POWER AIITIIORITY l! 

Tim Butters I Media Relations Specialist 
120 Adelaide St W., Suite 1600 I Toronto, Ontario, MSH 1T1 
Phone: 416.969.6249 I Fax: 416.967.19471 Email: tim.butters@powerauthoritv.on.ca· 
J; Please consider your environmental responsibility before printing this email 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and m"ay contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in e"or, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail messa1re. 
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OGSMedia Sceatf..r.April12, 2011 
Prepared for: Kristin Jenkins 

In thi~ repqrt: 

1) Recent reports (2011) with reference to OPA compensation 
2) News reports withrefer!'lnce to compensation 2010 
3) News Releases (Ministry of Energy,TransCanada) 
4) Other (transcript from TransCanada management call) 
5) Hansard Transqript (November 4, 2011 - NDP Energy Critic question 

about OGS compensation) 

Recent Stories 12011 (reference to OPA compensation) 

March 4, 2011 
Oakville wins nearly $500,000 in legal costs 
http://www.c4ca.org/Latest-News/oakville-wins-nearly-500000-in-legal-costs.html 

• The Town of Oakville announced Thursday that it has received $493,100 
in compensation from TransCanadafor legal costs the Town incurred 
during its fight against the energy company's proposed 900-megawatt 
gas-fired power plant. 

February 18, 2011 
Focus is on Cambridge site for power plant 
http://www. thestar. com/business/companies/article/941562--focus-is-on­
cambridge-site-for-power-plant , 

• TransCanada is now negotiating with the Ontario Power Authority for 
compensation, which could come in the form of a power plant in a different 
location. 

• Colin Andersen, chief executive of the power authority, said in an interview 
earlier this week that talks with TransCanada are "going well," but wouldn't 
comment specifically on the Kitchener-Cainbridge area plant. 

• "One of the discussions with TransCanada has to be about what kind of 
alternatives would be available with regards to the termination," he said. "It 
could be that project, it could be other projects that are under discussion. 

• "''m not going to rule out anything. I'm necessarily not going to point to 
one particular alternative either:" 
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News Reports with reference to compensation I 2010 

November 4, 2010 
Bruce nuclear refit $2 billion over budget 
http:I/INWW.thestar.com/business/article/885072--bruce-nuclear-refit-more-than-
1 b-over -budget 

• TransCanada also said yesterday that it is also negotiating with the 
Ontario Power Authority about compensation for the province's decision to 
cancel a gas-fired generator in Oakville that met fervent local opposition. 

• "The contract is very clear. There .is no right for the.OPA to cancel the 
contract," he said, but added that talks so far have been "very 
reasonable." 

• He said other potential investors will be watching what happens in the 
aftermath of the Oakville cancellation. 

October 10, 2010 

Oakville power plant reversal means future trouble 
http:I/INWW.thestar.com/article/873038--oakville-poiNer-plant-reversal-means­
future-trouble 

• . In' an interview last week, Andersen said circumstances had changed and 
an Oakville plant is no longer the best option. But he was unable to point 
to any single report that prompted the change of plans. Rather, he said the 
reversal came gradually, thorough an ongoing process of analysis and 
planning. Pity it didn't dawn earlier, before September 2009, when the 
Ontario Power Authority announced it was awarding a contract to build 
and run the Oakville plant to TransCanada Corporation. Now, barely a 
year later, the Calgary company is preparing to discuss what "reasonable 
payments" it might receive as compensation for the broken contract 

• The size of that compensation is now in the hands of lawyers; it is 
expected to be many millions. But it is no mystery who will pay - Ontario's 
already-burdened energy consumers. 

October 9, 2010 
Ontario cancels plans for Oakville gas-powered electricity plant 
http://INWW.digitaliournal.com/article/298712 

• Ontario will have to pay TransCanada something for the cancellation of 
the contract. 

• However, the government does not know how much Ontarians will be 
paying for cancelling the project. 
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October 8, 2010· :· ·''··,. · . . . 
cec Ra~io Metro M()rning (tran~cript foiiOVo(S) 

. ;;•,·, 

Mat(GaUo.waYi:c ,-,, ·.: ··. ·, ·i · < ,, ., .. ··'ii ·. • .. , , ., ... ,.· · ·, · . 

The estimat~ is that.it's g()ing ta, costaboutt billion dollars to.C<;!I)c~l thi~ de~ I, 
does that seem reasonable to you? : .·· ·· . , . . 

Ben Chin: .. . .. 
A billion dollars or more was. the cost of the plant, and of course we.honour oUr 

,.·: .;-_ --· .. ··-:t .-';~-- ·'·.-~. -~-.... · .· _., '·-·:··- _"'C-- _;- '·.- , 
contracts, an~ it's importan.t that we do t~at, becausethereare investors that 
come into thl:!l"province, and they have !6 have a certain amount, of certainty that 
when they commit to something, that contraCt is going to be honoured .. 
TransCanada plays a very important role in this province, we have a long­
standing relatiol)ship with them, and wE) do ~now t~e~t going forward, other assets · 
will be needed to.meet other system needs .. 

, __ -

Matt Galloway: 
So how much is it going to cost to cancel the contract? 

Ben Chin:. 
I ~hink it's premature to put a price tag on it. 

Matt Galloway: 
How is it premature if the decision was made yesterday? 

Ben Chin: 
We're in discussions with.TransCanada and other assets will be required. So I 
don't want to make it sound too simple, but I think the analogy would be that you 
hire somebody to do a project in your h()use a11d that project is no longer 
required but you are going to do another project; or several other projects, and 
you begin the discussion of saying you're not doing project X but you rriay be 
doing Y or Z, so let's talk about that. Arid I think that's the discussion we're 
entering into. 

Matt Galloway: 
What does it say to investors who might be considering doing some work here in 
Ontario when you have a plan that's underway and maybe that plan gets 
yanked? 

Ben Chin: 
I think we always have to be very careful about that. The recent past is a good 
indication of that. In the 1990s and the early 2000s there were drastic changes 
made in the electricity poljcy in Ontario: We had an <>pen market and we · 
suddenly reversed on that, and that made investors very jittery and I think we can 
only speak about the five years that the OPA came into existence but during that 
time there has been renewed stability and people know that they can make 
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commitments and that we will be committed to them. And I think that's what we're 
saying here too, is that responsibly the OPA cannot advise the government and 
say this plant is not needed but we must build it, and at the same time, we have a 
commitment to the contractor so we are going to work with them to make sure 
that they're not out on their investment in this province and that we can work 
together on future projects. 

October 8, 2010 · 
Cancelling Oakville plant will cost, McGuinty says 
http://toronto.ctv .ca/servletlan/locai/CTVNews/20 1 01 008/cost-oakville-
1 01008/20101 008/?hub-TorontoNewHome 

• McGuinty said he's not aware of the specifics of the contract with 
TransCanada Corp., which won the bid last year to build the $1.2-billion 
plant, and can't say how much the government will have to shell out to 
break the deal. 

• "I'm just saying that we have a very good, ongoing, working relationship 
with them, and I think there's a lot of goodwill on both sides to address this 
development," McGuinty said after touring a new school in London, Ont. 

• TransCanada (TSX:TRP) and the Ontario Power Authority are to discuss 
"reasonable payments" the company is entitled to, TransCanada said in a 
release. 

• One analyst said taxpayers could be on the hook for several million 
dollars. 

·October 8; 2010 
Cost of breaking Oakville contract unknown, McGuinty says 
http://www.thestar.com/news/ontario/article/873042--cost-of-breaking-oakville­
contract-unknown-mcguintv-says 

• "I know that we're going to be able to find a way for both sides to sit down 
and determine what the best path is going forward," McGuinty said after 
touring a new school with full-day kindergarten. 

• The government's Ontario Power Authority will handle the negotiations 
with TransCanada and balance "value for ratepayers with fairness for 
investors," said spokesperson Ben Chin. 
'They're being very flexible." 

• TransCanada has said it is entitled to "reasonable payments" but has 
declined further comment, including how much it has spent over the years 

. trying to get the Oakville project up and running by 2014. 
• Chin said the amount spent is a "small percentage" of the overall cost. 
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October 7, 201 Q., .··· 
Worried Liberals pull plug on Oakville gas plant 

· http://www.thestar.com/news/canada/article/872042 
'-.. -. -· . 

· • "If the government or OPA (Ontario PoWer Authodfy) kills the project they 
will be on the hobk for hliri'dteds of millions of dollars for incurred 
expenses and lost profits;'! warned one insider. 

· • · Duguid wouldn't say ifthere was a fee to cancel the project. "Discussions 
are continuing," he said. "They are aware of this decision and the reasons 
for it." 

October?, 2010 
Ontario government cancels plans for power plant amid public outcry 
http:l/petertabuns.ca/news-and-press/293-ontario-government-cancels-plans-for­
power-plant-amid-public-outcrv.html 
(Original link to story not available) 

• 'We have a very positive relationship with TransCanada," Energy Minister 
Brad Duguid said. "We continue to discuss these issues with them, but · 
the relationship is very positive and I expect those discussions will be 
positive." 

News Releases 

October 7, 2010 
TransCanada Responds to Oakville Generating Station Decision 
http://www.transcanada.com/5508.html 

October 7, 2010 
Oakville Power Plant Not Moving Forward 
http://news. ontario.ca/mei/en/201 0/1 0/oakville-power -plant-not-moving­

. forward.html 

OTHER 

TransCanada Management Discusses Q3 2010 Results- Earnings Call 
Transcript 

Russ Girling, CEO: 

On October 7, the Ontario government announced that it would not proceed with 
the Oakville generating station. TransCanada has begun to negotiate with the 
Ontario Power Authority on a settlement, which would terminate the contract and 
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compensate TransCanada for the economic consequences associated with the 
contracts termination. 

Ontario is a large province and we know that there is a need for power and 
infrastructure. TransCanada can help meet that need as it is done with projects 
such as Portlands Energy Centre and Halton Hills generating station. As the 
governmentdevelop its long-term energy plan we would hope to play a . 
significant r()le in the development of safe and reliable and efficientpower for the 
province .. 

Analysis also captured in this Toronto Star story: 
http://www.thestar.com/business/earninqs/article/885150--transcanada-reports­
higher-profits 

Hansard Transcripts 

November 4, 2010 
P0WER· PiiAN}- ·"· ' -• '" ··· · . 

Mr. Peter Tabuns: For the Minister of Energy: When the Liberals proposed the 
Oakville gas-fired power plant, the NDP said that this plant wasn't necessary. At 
that time, the Minister of Energy made an argument along the lines of, "The 
energy fairy says we don't need a plant here." The energy fairy has landed. The 
energy fairy is bringing a big bill. 

TransCanada announced that they have "commenced negotiations with the OPA 
on a settlement which would terminate the contract and compensate 
TransCanada for the economic consequences assoCiated .... " · ·· 

Will the minister reveal to Ontario families how big a bill they're stuck with? 

Hon. Brad Duguid: I'm very pleased that this government was able to 
announce, not long ago, to the people of Oakville that we would no longer need 
to move forward with this gas plant. A lot of that came about as a result of the 
work of our good friend the member from Oakville, who worked very hard on that 
file. 

But it also came about because of the hard work done by this government over 
the last seven years that has created 8,000 new megawatts of power, a 20% 
increase in the power capacity of this province. That is what enabled us to have 
some more flexibility. That is what enabled us to move towards a transmission 
solution for the Oakville area and the southwest GTA rather than have to pursue 
a 950-megawatt gas plant. 
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I'll speak more in the supplementary about the discussions going on with 
TransCanada, but this is a good-news story for the people of-

The Speaker (Hon. Steve Peters): Thank you. Supplementary? 

Mr. Peter Tabuns: You know, when you bungle something, when you don't 
listen to advice and you incur a liability for the people of Ontario, that's not a 
good-news story. 

Right at the beginning, the NDP said this plant was not needed. You didn't have 
to be a genius to figure that out. The reality is that they went ahead with a 
mistake. They have incurred a liability. The ratepayers of this province are going 
to pay for it. What is this bungle going to cost us? · 

Hon. Brad Duguid: The NDP clearly don't think anything is needed when it 
comes to power. They don't support nuclear. They clearly no longer support 
renewable energy. Although I know the critic supports it, it's his leader who 
stands up day after day and opposes it. They don't support our investments in 
conservation. They don't support the efforts we're making to rebuild the energy 
generation in this province. 

We're building a stronger, more reliable and cleaner system of energy. There 
was a time when the NDP may have supported that, but they apparently have 
lost their principles. Instead of being in favour of cleaner air and .a brighter future 
for our kids and grand kids, they're standing clearly in the way of that. Man, 
they've moved a long way from their previous positions. 
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Crystal Pritchard 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Michael, 

Smith, Elliot [ESmith@osler.com] 
Thursday, May 05, 2011 9:51 AM 
Michael Killeavy; Sebastiane, Rocco; Ivanoff, Paul; Susan Kennedy · 
JoAnne Butler; Deborah Langelaan; Ronak Mozayyan; Michael Lyle 
RE: TCE Matter- OPA Response to TCE Letter of.29 Apri12Q11 ···' . 
OPA Ltr to TCE 4 May 2011 (Osier comments) 20556161_3.DOCX 

Further to your request below, we have revised the proposed letter to TCE. 

·~. r 

. ', " 

With respect to question 6 (the "one-sided" target costing methodology), we suspect that TCE's view of this is 
derived from the fact that although cost overruns and under-runs are split 50/50, there is an overall cap which is 
lower than TCE's estimated CAPEX which may be why they see the mechanism as being "one-sided". In light 
of this, you may want to consider whether you still want to ask them that question. 

Please let us know if you have any questions or comments. 

Elliot 

D 
Elliot Smith 
Associate 

416.862.6435 DIRECT 
416.862.6666 FACSIMILE 
esmith@osler.com 

Osier, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
~ario, Canada M5X 188 

From: Michael Killeavy [mailto:Michaei.Killeavv@powerauthoritv.on.ca] 
Sent: Wednesday, May 04, 2011 11:45 AM 
To: Sebastiane, Rocco; Ivanoff, Paul; Smith, Elliot; Susan Kennedy 
Cc: JoAnne Butler; Deborah Langelaan; Ronak Mozayyan; Michael Lyle 
Subject: TCE Matter- OPA Response to TCE Letter of 29 April 2011 .... 

Colin has requested that a letter, substantially in the form of the attached letter, be sent by the OPA under his 
signature in response to TCE's letter of 29 April 2011. Can counsel please review and comment on the drafting 
of the attached letter? We would like to send the letter out tomorrow at the latest. 

We want Osier to contact TCE counsel to initiate a discussion on the terms of reference for an arbitration of the 
dispute. 

Thank you, 
Michael 
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Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1Tl 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

This e-mail message iS privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privi1Elgi9, confidentiel et 
soumis a des droits d'auteur. II est interdit de l'utiliser ou 
de le divulguer sans autorisation. 

2 
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PlUVJLEGED; COlNF)DEl'ffJAJ; ANJlWI•TII:QUJ; PlU;,JJJJncE · 
·--: _, .. '-·; -· ... _..., . ... , 

. :' 

May4,2011 . \• 

. •, ' 

Dear Alex: . •,-. 

We acknowledge receipt of your Jette~; dated April29, 2011 (the "April29 Letter"). We 
have. revieWedjt in qetail and we ate v,ery d~S!ippointed that it does not contain any 
materials .. • revisions· to your settlement;" proposal dated March I 0, 20 n ("Original 
Sett!ementProposah, which we advised.TCE was unaccept;ible to the OP A.-; The April 
19. Letter serves onlyto.confirm and ampjify.);he Qrigin!ll,Settleroent I'roposal. Indeed, 
your estimated capitl\1 expenditure ("CAJ>EX") for thec''.Poteptial Project" (as such term 
is.defined..in the Memorandum ofUnderstanding dated December 21, 2010) is in excess 
of $600 million, once gas and electrical interconnection costs are taken into account. We 
cannot reconcile this CAPEX with our o:wn estimates for such a plant. 

In an effort to. bette.r understand the April 29 Letter, we have the. following questions 
which seekclarification on some of the-matters raised in your letter: 

I. Can you please clarify the Annual Average Contract Capacity ("AACC") and the 
Season 3 Contract Capacity used in the TCE financial modeling for the Potential 

·Project? .:We are in receipt of the revised_, Schedule. B to -.the proposed 
implementation agreement, dated 24 February-2011, which indicates seasonal 

.. contract capacities of 510.0 MW, 481.5 MW, 455._9 MW. and 475.0 MW .. This 
yields an Annual Average Contract Capacity of 480.6 MW. The April 29 Letter 
states that an Annual Average Contract Capacity of 481 MW is higher than what 
can be achieved by the gas turbines, which is 450 MW. Furthermore, the April 29 

. Letter also states that the maximum Season 3 Contract Capacity that can be 
achieved is 427 MW. 

2. Please clarify what is included in the 2009 and 2010 CAPEX amounts for the 
Potential Project detailed in TCE's 15 March 2011 financing model assumptions 
shared with JoAnne Butler. These amounts total $42 million. We believe that 
these amounts may actually be OGS sunk costs. Is this correct? 

3. Please clarify TCE's cost of capital used in its financial model for the Potential 
Project, including how the cost of capital is arrived at (i.e., the proportion and cost 
of both the debt and equity). 

4. Please clarify the NRRIF used in your fmancial model for the Potential Project. 
The April 29 Letter refers to a 50% NRRIF, however, in the March 15, 2011 
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financing model assumptions shared with JoAnne Butler, TCE indicated 20% was 
being used. 

5. Can you please specify your concerns about testing ramp rates for the Potential 
Project? Although this is not included in the Peaking Generation form of contract, 
the ramp rate is an important attribute of a peaking project and therefore, we 
consider it necessary to have a methodology in any contract for the Potential 
Project to confirm that the ramp rate requirement is satisfied throughout the term 
of the contract. 

6. The target costing methodology proposed by the · OP A in its April 21, 2011 
proposal provides for both TCE and the OP A to share equally, i.e., 50% each, in 
CAPEX overruns and under-runs, subject to an overall cap. Can you please 
clarify why you consider this mechanism to be "one-sided"? [Note: I suspect 
TCE's view of the one-sidedness of this mechanism is based on the cap, 

.which is lower than their "best estimate" of the CAPEX for the Potential 
Project. In light of the perceived effect of the cap, consider whether to ask 

. this question.] 
.. 

7. The April29 Letter states that TCE has shared its cash flow model with the OPA. 
We believe that what this is referring to is the pro forma income statement for the 
Oakville Generation Station, not a cash flow model where modeling assumptions 
and calculations are disclosed. Can you please share the actual cash flow model 
with us? 

While we work to better understand our differences in terms of financial parameters for 
any Potential Project, I have requested that our commercial team move this file to our 
legal counsel, who will be contacting your legal counsel to commence discussions on 
terms of reference for an arbitration of our dispute. 

Sincerely, 

Colin Andersen 
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Crystal Pritchard 

From: Michael Killeavy . 
Sent: Thursday, May Oq, 2011 1 0:00 AM 
To: 
Cc: 
Subject: 

'Smith, Elliot'; 'Sebastiana, Rocco•; 'Ivanoff, Paul'; Susan Kennedy 
JoAnne Butler;. Deborah Limgelaan; Ronak Mozayyan; Michael Lyle 
RE: TCE Matter- OPA Response to TCE Letter of 29 April2011 .... 

.. ''';: . 

Thanks Elliot. I think you are likely correct in your interpretation ofTCE's vi~w .on how "one-side·~;, tbet~
1

rg~tc~sting 
methodology is. I am fine with deleting the question if everyone else is; too?.· •· · ·· .. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL} 
416-967-1947 (FAX} 

From: Smith, Elliot [mailto:ESmith@osler.com] 
Sent: May 5, 2011 9:51 AM 
To: Michael Killeavy; Sebastiane, Rocco; Ivanoff, Paul; Susan Kennedy 
Cc: JoAnne Butler; Deborah Langelaan; Ronak Mozayyan; Michael Lyle 
Subject: RE: TCE Matter- OPA Response to TCE Letter of 29 April 2011 .... 

Michael, 
Further to your request below, we have revised the proposed letter to TCE. 

With respect to question 6 (the "one-sided" target costing methodology), we suspect that TCE's view of this is 
derived from the fact that although cost overruns and under-runs are split 50/50, there is an overall cap which is . 
lower than TCE's estimated CAPEX which may be why they see the mechanism as being "one-sided". In light 
of this, you may want to consider whether you still want to ask them that question. 

Please let us know if you have any questions or comments. 

Elliot 

D 
Elliot Smith 
Associate 

416.862.6435 DIRECT 
416.862.6666 FACSIMILE 
esmith@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
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From: Michael Killeavy [mailto:Michaei.Killeaw@powerauthoritv.on.caJ 
Sent: Wednesday, May 04, 201111:45 AM . 
To: Sebastiana, Rocco; Ivanoff, Paul; Smith, Elliot; Susan Kennedy 
Cc: JoAnne Butler; Deborah Langelaan; Ronak Mozayyan; Michael Lyle 
Subject: TCE Matter - OPA Response to TCE Letter of 29 April 2011 .... 

Colin has requested that a letter, substantially in the form ofthe attached letter, be sent by the OPA under his 
signature in response to TCE's letter of 29 April 2011. Can counsel please review and comment on the drafting 
of the attached letter? We would like to send the letter out tomorrow at the latest. 

We want Osler to contact TCE counsel to initiate a discussion on the terms of reference for an arbitration of the 

dispute. 

Thank you, 
Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1Tl 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

This e-mail message is privileged. confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privilegie, confidential et 
Soumis il. des droits d'auteur. ll est interdit de l'utiliser OU 
de le divulguer sans autorisation. 
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Crystal Pritchard 

From: Susan Kennedy 
Sent: Thursday, May 05, 2011 11 :26 AM 
To: 
Cc: 
Subject: 

Michael Killeavy; 'Smith, Elliot'; 'Sebastiane, Rocco'; 'Ivanoff, Paul' 
JoAnne Butler; Deborah Langelaan; Ronak Mozayyan; Michael Lyle 
RE: TCE Matter- OPA Response to TCE Letter of 29 April 2011 .... 

Ok byrne. 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 

From: Michael Killeavy 
Sent: May 5, 201110:00 AM 
To: Smith, Elliot; Sebastiane, Rocco; Ivanoff, Paul; Susan Kennedy 
Cc: JoAnne Butler; Deborah Langelaan; Ronak Mozayyan; Michael Lyle 
Subject: RE: TCE Matter- OPA Response to TCE Letter of 29 April 2011 .... 

Thanks Elliot. I think you are likely correct in your interpretation ofTCE's view on how "one-sided" the target costing 
methodology is. I am fine with deleting the question if everyone else is, too? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 

M5H 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: Smith, Elliot [mailto:ESmith@osler.com] 
Sent: May 5, 2011 9:51 AM 
To: Michael Killeavy; Sebastiane, Rocco; Ivanoff, Paul; Susan Kennedy 
Cc: JoAnne Butler; Deborah Langelaan; Ronak Mozayyan; Michael Lyle 
Subject: RE: TCE Matter- OPA Response to TCE Letter of 29 April 2011 .... 

Michael, 
Further to your request below, we have revised the proposed letter to TCE. 

With respect to question 6 (the "one-sided" target costing methodology), we suspect that TCE's view of this is 
derived from the fact that although cost overruns and under-runs are split 50/50, there is an overall cap which is 
lower than TCE's estimated CAPEX which may be why they see the mechanism as being "one-sided". In light 
of this, you may want to consider whether you still want to ask them that question. 

Please let us know if you have any questions or comments. 

Elliot 

1 



D 
Elliot Smith 
Associate 

416.862.6435 DIRECT 
416.862.6666 FACSIMILE 
esmith@osler.com 

Osier, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 

r~:r· , ...... ·~ ,~ 
From: Michael Killeavy [mailto:Michaei.Killeaw@powerauthoritv.on.cal 
Sent: Wednesday, May 04, 201111:45 AM 
To: Sebastiane, Rocco; Ivanoff, Paul; Smith, Elliot; Susan Kennedy 
Cc: JoAnne Butler; Deborah Langelaan; Ronak Mozayyan; Michael Lyle 
Subject: TCE Matter- OPA Response to TCE letter of 29 April 2011 .... 

Colin has requested that a letter, substantially in the form of the attached letter, be sent by the OPA under his 
signature in response to TCE's letter of 29 April2011. Can counsel please review and comment on the drafting 
of the attached letter? We would like to send the letter out tomorrow at the latest. 

We want Osler to contact TCE counsel to initiate a discussion on the terms of reference for an arbitration of the 
dispute. 

Thank you, 
Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

This ewmail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est priviteQie, confidential et 
soumis a des droits d'auteur. II est interdit de l'utiliser ou 
de le divulguer sans autorisation. 
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Crystal Pritchard 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

. Colin, 

Michael Killeavy 
Thursday, May 05, 2011 12:35 PM 
Colin Andersen 
JoAnne Butler; Brett Baker; Michael Lyle; Deborah Langelaan 
FW: TCE Matter- OPA Response to TCE Letter of 29 April2011 .... 
OPA Ltrto TCE 4 May 2011 (Osler comments) 20556161_3.DOCX. 

Attached is a draft of the letter we discussed yesterday at the ETM. Counsel has reviewed it. We would like to delete 
the question pertaining to comment made by TCE on the "one-sided" nature of the target costing methodology, as I 

think Osler has explained what was meant. 

Please relay any comments to me and we'll finalize the letter when you want. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 

Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 {CELL) 
416-967-1947 {FAX) 

From: Smith, Elliot [mailto:ESmith@osler.com] 
Sent: May 5, 2011 9:S1 AM 
To: Michael Killeavy; Sebastiana, Rocco; Ivanoff, Paul; Susan Kennedy 
Cc: JoAnne Butler; Deborah Langelaan; Ronak Mozayyan; Michael Lyle 
Subject: RE: TCE Matter- OPA Response to TCE Letter of 29 April 2011 .... 

Michael, 
Further to your request below, we have revised the proposed letter to TCE. 

,, _; 

With respect to question 6 (the "one-sided" target costing methodology), we suspect that TCE's view of this is 
derived from the fact that although cost overruns and under-runs are split 50/50, there is an overall cap which is 
lower than TCE's estimated CAPEX which may be why they see the mechanism as being "one-sided". In light 
of this, you may want to consider whether you still want to ask them that question. 

Please let us know if you have any questions or comments. 

Elliot 

1 



D 
Elliot Smith 
Associate 

416.862.6435 DIRECT 
416.862.6666 FACSIMILE 
esmith@osler.com 

Osier, Hoskin & Harcourt LLP 
Box 50, 1 First C~nadian Place 

. []""""'·"'""' ~'m 

From: Michael Killeavy [mailto':Michaei.Killeaw@powerauthoritv.on.cal 
Sent: Wednesday, May 04, 2011 11:45 AM 
To: Sebastiane, Rocco; Ivanoff, Paul; Smith, Elliot; Susan Kennedy 
Cc: JoAnne Butler; Deborah Langelaan; Ronak Mozayyan; Michael Lyle 
Subject: TCE Matter - OPA Response to TCE Letter of 29 April 2011 .... 

Colin has requested that a letter, substantially in the form of the attached letter; be sent by the OPA und~r-his · 
signature in response to TCE's letter of 29 April2011. Can counsel please review and comment on the drafting 
of the attached letter? We would like to send the letter out tomorrow at the latest 

We want Osier to contact TCE counsel to initiate a discussion on the terms of reference for an arbitration ofthe 
dispute. 

Thank you, 
Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1Tl 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

-·········-· ... ·····*-........... _ ........... . 
This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privilegi9. confidential et 
soumis a des droits d'auteur. 11 est interdit de l'utitiser au 
de le divulguer sans autorisation. 
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. -~ .· : :·)-. ,_,, . 

PRIVILEGED; CONFIDENTIAL AND WITHOUT PREJUDlCE ·· 
.; :.. . 

May4, 2011 

Dear Alex: 

We acknowledge receipt of your letter datedApril29, 2011 (the ''April29 Letter"). We 
have reviewed it in detail and we are· very disappointed that it does not contain any 
materials revisions to your· settlement proposal dated March 10, 2011 ("Original 
Settlement Proposal"), which we advised TCE was unacceptable to the OPA. The April 
29 Letter serves only to. confirm and amplify the Original Settlement Proposal. Indeed, 
your estimated capital expenditure ("CAPEX") for the "Potential. Project" (as such term 
is defined in the Memorandum of Understanding dated December 21, 2010) is in excess 
of $600 million, once gas and electrical interconnection costs are taken into account. We 
cannot reconcile this CAPEX with our own estimates for such a plant. 

In an effort to better understand the April 29 Letter, we have the following questions 
which seek clarification on some of the matters raised in your letter: 

1. Can you please clarify the Annual Average Contract Capacity ("AACC") and the 
Season 3 Contract Capacity used in the TCE financial modeling for the Potential 
Project? We are in receipt of the revised ·Schedule B to the proposed 
implementation agreement, dated 24 February 2011, which indicates seasonal 
contract capacities of 510.0 MW, 481.5 MW, 455.9 MW and 475.0 MW. This 
yields an Annual Average Contract Capacity of 480.6 MW. The April 29 Letter 
states that an Annual Average Contract Capacity of 481 MW is higher than what 
can be achieved by the gas turbines, which is 450 MW. Furthermore, the April 29 
Letter also states that the maximum Season 3 Contract Capacity that can be 
achieved is 427 MW. 

2. Please clarify what is included in the 2009 and 2010 CAPEX amounts for the 
Potential Project detailed in TCE's 15 March 2011 fmancing model assumptions 
shared with JoAnne Butler. These amounts total $42 million. We believe that 
these amounts may actually be OGS sunk costs. Is this correct? 

3. Please clarify TCE's cost of capital used in its fmancial model for the Potential 
Project, including how the cost of capital is arrived at (i.e., the proportion and cost 
of both the debt and equity). 

4. Please clarify the NRRIF used in your financial model for the Potential Project. 
The April 29 Letter refers to a 50% NRRIF, however, in the March 15, 2011 
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financing model assumptions shared with JoAnne Butler, TCE indicated 20% was 
being used. 

5. Can you please specify your concerns about testing ramp rates for the Potential 
Project? Although this is not included in the Peaking Generation form of contract, 
the ramp rate is an important attribute of a peaking project and therefore, we 
consider it necessary to have a methodology in any contract for the Potential 
Project to confirm that the ramp rate requirement is satisfied throughout the term 
of the contract. 

6. The target costing methodology proposed by the .OPA in its April21, 2011 
proposal provides for both TCE and the OPA to share equally, i.e., 50% each, in 
CAPEX overruns and under-runs, subject to an overall cap. Can you please 
clarify why you consider this mechanism to be "one-sided"? [Note: I suspect 
TCE's view of the one-sidedness of this mechanism is based on the cap, 
which' is· lower than:their "best estimate" of the CAPEX for the Potential 
Project. In light of the perceived effect of the cap, consider whether to ask 
this question.] 

7. The April29 Letter states that TCE has shared its cash flow model with the OPA. 
We believe that what this is referring to is the pro forma income statement for the 
Oakville Generation Station, not .a cash flow model where modeling assumptions 
and calculations are disclosed. Can you please share the actual cash flow model 
with us? 

While we work to better understand our differences in terms of financial parameters for 
any Potential Project, l have requested that our commercial team move this file to our 
legal counsel, who will be contacting your legal counsel to commence discussions on 
terms of reference for an arbitration of our dispute. 

Sincerely, 

Colin Andersen 

LEGAL_l:20S56161.3 



Crystal Pritchard 

From: 
Sent: 
To: 
Subject: 
Attachments: 

Importance: 

Susan Kennedy 
Thursday, May 05, 2011 4:35 PM 
Michael Lyle 
Draft Litigation Hold Memo for TCE Attached 
TCE Document Retention Memo.doc; OPA- TCE 

High 

Draft memo (from you} attached for your review and comment and Paul's original email attached for reference. 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 
Ontario Power Authority 
T: 416-969-6054 
F: 416-969-6383 
E: susan.kennedy@powerauthority.on.ca 
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May31,2012 

MEMO TO: Colin Andersen, Kristin Jenkins, Andrew Pride, JoAnne Butler, Amir 
Shalaby, Kim Marsha:ll;' Brett Baker, Susah Kennedy, Shawn Cronkwright, Deborah · 
Larigelaari, Michael Killeavy, Robert Godhue, Nimi Vistam, Aaron Cheng, John Zych, 
Sarah Diebel 

FROM: · Michael Lyle 

RE: TransCanada Energy Ltd. Oakville Generating Station, Southwest GTA CES 
Contract- Document Retention & Preservation 

PLEASE READ THIS MEMORANDUM CAREFULLY 

P~ease be advised that Ontario Power Authority ("OPA") reasonably anticipates the possibility of 
legal proceedings in relation to matters involving TransCanada Energy Ltd. and the Oakville 
Generating Station, Southwest GTA project (the "OGS Project"). 

As such, all documents and records (both electronic and paper) that relate to the aJJ.ticipated or 
pending litigation must be retained until any such proceedings are fmally' concluded~ 

As a recipient of this memo. you are required to preserve all documents and records pertaining to 
the OGS Project, as more clearly described below. 

Preservation of Records Relating to Litigation 

To assist the OPA in meeting its documentary discovery obligations, in the eventthat OPA is 
named as a party in legal proceedings in matters relating to the OGS Project, it is important that 
you preserve all documents and records that relate in any way, directly or indirectly, to this 
matter. 

A party to litigation is required to disclose the existence of every document relating to any matter 
in issue in the legal proceedings that is or has been in the party's possession, control or power, 
whether or not privilege is claimed in respect of a document. · 

As such, in order to ensure that the OPA meets its obligations and in order to assist the OPA in 
legal proceedings, documents and records that relate in any way, directly or indirectly, to the 
OGS Project should be clearly· identified so as to avoid inadvertent destruction and should be 
kept in a secure location. 



Documents Which Must Be Disclosed - "Relevance" 

You should be aware that relevancy is a legal consideration and that it is not your job to 
determine what documents in your possession, control or power are in fact relevant. In that 
regard, . you should not attempt when gathering documents to determine what documents you 
believe are relevant or covered by any form of privilege. At this time, it is important that all 
documents relating to the OGS Project be preserved. 

"Documents" includes all Paper, Computer and Electronic Records and Information 

"Documents" required to be disclosed are defmed broadly and include paper records (such as 
letters and notes), any data and information in electronic form (such as emails and computerized 
account records), manuals, business records, sound recordings, videotapes, photographs, charts, 
graphs, maps, plans, surveys, and books of accounting. Note that this is not an exhaustive list­
any record, data and information in any format must be preserved. 

An important p_art of docum(:lolt preseryatign is to consider electronic records - including 
electrinlic versions of documents as well as documents which may only exist electronically and 
data which may only exist in computer files and records. 

As well as preserving all paper documents at your desk and filing cabinets, steps must be taken 
to preserve all electronic and computerized documents and records. This includes information 
stored in servers, computers, laptops, palm pilots, blackberries, and cell phones. 

IT Personnel 

It is imperative that IT personnel preserve the OPA's e-mail server, back-up tapes and the 
computer hard drives of all those employees who nlight reasonably be in possession · of 
documents and records relating in any way directly or indirectly to the OGS Project or issues· 
raised in anticipated or pending legal proceedings. Even if back-up tapes are not readily 
accessible and will not be reviewed at this juncture, they must be preserved so that in the event 
there is a need to review those back-up tapes, they will be available. 

The General Issues 

While all documents relating directly or indirectly to the OGS Project must be preserved, it may 
be helpful for you to know that, in broad terms, the following issues may be relevant in the 
anticipated or pending litigation: 

1. the procurement and administration of the CES Contract between the OP A and TCE; 

2. the OPA's planning analysis of the needs in Southwest GTA; 

3. the communications between the OPA and the Government relating to the OGS; 

4. the Minister of Energy's decision and announcement that the OGS will not proceed; 



Please ensure that all documents relating to the OGS Project, including those documents relating 
to the general issues outlined above are appropriately segregated and preserved. 

If you have any questions or concerns, please contact either: 

Michael Lyle: at extension 6035, or 

Susan Kennedy: extension 6054 



Crystal Pritchard 

From: 
Sent: 
To: 

Ivanoff, Paul [Pivanoff@osler.com] 
Friday, April 08, 2011 12:44 PM 
Michael Lyle 

Cc: 
Subject: 

Sebastiane, Rocco; Susan Kennedy; Deborah Langelaan 
OPA- TCE 

Attachments: OPA Litigation hold letter 20418319_1.DOC 

Mike, 

Attached is a draft memorandum prepared in connection with the retention of documents by the OP A respecting 
the Oakville Generating Station matter. The memo references the obligation to retain documents and the 
importance of preserving documents and records in light of anticipated legal proceedings. The memo is drafted 
in a way that it can be copied to OPA letterhead and distributed by you internally within the OP A. 

If you have any questions, please let me know. 

Regards, 
Paul 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osier, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
E:Jario, Canada M5X 1 68 

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privih§gie, confidential et 
soumis a des droits d'auteur. II est interdit de J'utiliser au 
de !e divulguer sans autorisatfon. 
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Osler, Hoskin & Harcourt LLP 

Memoh1ndu.m· 
. ' - . . ·j 

To: 

From: 

. \ 
Michael Lyle 
General Counsel 
Ontario Power Authority 

c: Rocco Sebastiana 

Paul A. Ivanoff 

Subject: · TransCanada Energy Ltd: Oakville Generating 
Station, Southwest GT A CES Contract- Document 
Retention & Preservation 

Privileged & Con{J.~ential 

Date: AprilS, 2011 

Tel: (416) 862-4223 

Matter No: 1126205 · 

Note: The following memorandum should be copied onto Ontario Power Authority law group 
letterhead before dissemination and should include a banner stating "Privileged and 
Confidential": 

PLEASE READ TIDS MEMORANDUM CAREFULLY 

Please be advised that Ontario Power Authority ("OP A") reasonably anticipates the possibility of 
legal proceedings in relation to matters involving TransCanada· Energy Ltd. and the Oakville 
Generating Station, Southwest GTA project (the "OGS Project"). · 

As such, all documents and records (both electronic and paper) that relate to the anticipated or 
pending litigation must be retained until any such proceedings are finally concluded. 

As a recipient of this memo, you are required to preserve all documents and records pertaining to 
the OGS Project, as more clearly described below. 

Preservation of Records Relating to Litigation 

To assist the OPA in meeting its documentary discovery obligations, in the event that OPA is 
named as a party in legal proceedings in matters relating to the OGS Project, it is important that 
you preserve all documents and records that relate in any way, directly or indirectly, to this 
matter. 

A party to litigation is required to disclose the existence of every document relating to any matter 
in issue in the legal proceedings that is or has been in the party's possession, control or power, 
whether or not privilege is claimed in respect of a document. 

LEGAL_I:20418319.1 
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As such, in order to ensure that the OPA meets its obligations and in order to assist the OPA in 
legal proceedings, documents and records that relate in any way, directly or indirectly, to the 
OGS Project should be clearly identified so as to avoid inadvertent destruction and should be 
kept in a secure location. 

Documents Which Must Be Disclosed - "Relevance" 

You should be aware that relevancy is a legal consideration and that it is not your job to 
detenrune what documents in your possession, control or power are in fact relevant. In that 
regard,. you should not attempt when gathering documents to determine what documents you 
believe are relevant or covered by any form of privilege. At this time, it is important that all 
documents relating to the OGS Project be preserved. 

"Documents" includes all Paper, Computer and Electronic Records and Information 

"Documents" required to be disclosed are defmed broadly lll).4.m!<lud~ paperr~pon;ls (such as 
letters and notes), any data and information in electronic form (such as emruls and computerized 
account records), manuals, business records, sound recordings, videotapes, photographs, charts, 
graphs, maps, plans, surveys, and books of accounting. Note that this is not an exhaustive list -
any record, data and information in any format must be preserved. 

An important part of document preservation is to consider electronic records - including 
electronic versions of docunients as well as documents which may only exist electronically and 
data which may only exist in computer files and records. 

As well as preserving all paper documents at your desk and filing cabinets, steps must be taken 
to preserve all electronic and computerized documents and records. This includes information 
stored in servers, computers, laptops, palm pilots, ·blackberries, and cell phones. 

IT Personnel 

It is imperative that IT personnel preserve the OPA's e-mail server, back-up tapes and the 
computer hard drives of all those employees who might reasonably be in possession of 
documents and records relating in any way directly or indirectly to the OGS Project or issues 
raised in anticipated or pending legal proceedings. Even if back-up tapes are not readily 
accessible and will not be reviewed at this juncture, they must be preserved so that in the event 
there is a need to review those back-up tapes, they will be available. 

The General Issues 

While all documents relating directly or indirectly to the OGS Project must be preserved, it may 
be helpful for you to know that, in broad terms, the following issues may be relevant in the 
anticipated or pending litigation: 

1. the procurement and administration of the CES Contract between the OP A and TCE; 

LEGAL_l:l041&319.1 
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2. the OPA's planning analysis of the needs in Southwest GTA; 

3. the communications between the OPA and the Government relating to the OGS; 

4. the Minister of Energy's decision and announcment that the OGS will not proceed; 

Please ensure that all documents relating to the OGS Project, including those documents relating 
to the general issues outlined above are appropriately segregated and preserved. 

If you have any questions or concerns, please contact the OPA law group at (416) 969-6035. . . . 

LEGAL_l:20418319.1 



Crystal Pritchard 

From: Michael Killeavy 
Sent: 
To: 

Monday, May 09, 2011 10:22 AM 
Michael Lyle 

Subject: 
Attachments: 

RE: TCE statement 
2011_Q1_english_i:orp.pdf 

Please refer to page 30 in the attached Q1 report: ·· 

"In September 2009, the OPA awarded TransCanada a 20-year Clean Energy Supply contract to build, 
own and operate a 900 MW power generating station in Oakville, Ontario. TransCanada expected to 
invest approximately $1.2 billion in the natural gas-fired, combined-cycle plant. In October 2010, the 
Government of Ontario announced that it would not proceed with the Oakville generating station. 
TransCanada is negotiating a settlement with the OPA that would terminate the Clean Energy Supply 
contract and compensate TransCanada for the economic consequences associated with the contract's 
termination." 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
M5H 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: Michael Lyle 
Sent: May 9, 20119:58 AM 
To: Michael Killeavy 
Subject: TCE statement 

Can I have the electronic version of the TCE statement in their quarterly report re Oakville? 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
and/or exempt from diSclosure under applicable Jaw. If you are not the intended·reclpient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this mes·sage in errcir, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 

1 



·QuarterlyReporttd Shar~holders 

TRANSCANADA CORPORATION ...: FiRST QUARTER2011 ' . - - . - . . . . -. _, -.~ --. . ; . . . . - - . ' . ·' -~ .. 

TransCanada Reports 30 PEil' Centlncrease in Fifst Qu~rter 
Comparable Earnings to $425 Million, or $0.61 Per Share 

CALGARY, Alberta- April 29, 2011 - TransCanada Corporation (TSX, NYSE: TRP) (TransCanada 
or the Company) today arihounced comparable earnings for first quarter 2011 of $425 million or 
$0.61 per share. Net income attributable to common shares was $415 million or $0.59 per share. 
TransCanada's Board of Directors also declared a quarterly dividend of $0.42 per common share for 
the quarter ending June 30, 2011, equivalent to $1.68 per share on an annualized basis. 

"Over the last year approximately $9 billion of new assets have commenced commercial operations 
and more recently our existing low-cost, base-load power assets have benefitted from higher power 
prices. Together, this contributed to a 30 per cent increase in comparable earnings for first quarter 
2011 when compared to the same period last year," said Russ Girling, TransCanada's president and 
chief executive officer. "TransCanada's strong first quarter financial results highlight our ability to 
generate significant earnings and cash flow from our growing portfolio of high-quality energy 
infrastructure assets." 

Girling added that TransCanada will continue to expand its portfolio of natural gas and crude oil 
pipelines, power generation plants and natural gas storage facilities in the future by advancing a 
number ofprojects. They include the Keystone U.S. Gulf Coast Expansion, the Guadalajara Pipeline 
project in Mexico, additional extensions and expansions of the Alberta System, the Bruce Power · 
restart program in Ontario, the Coolidge Generating Station in Arizona and the Cartier Wind power 
project in Quebec. Each is expected to generate long-term, sustainable earnings and cash flow as 
they are placed in service. 

First Quarter Highlights 
(All financial figures are unaudited and in Canadian dollars unless noted otherwise) 

• Comparable earnings of $425 million, an increase of 30 per cent 
• Comparable earnings per share of $0.61, an increase of 27 per cent 
• Comparable EBITDA of $1.225 billion, an increase of 22 per cent 
• Funds generated from operations of $919 million, an increase of 27- per cent 
• Net income attributable to common shares of $415 million or $0.59 per share 
• Common share dividend of $0.42 per share for the quarter ending June 30, 2011; Dividend 

Reinvestment and Share Purchase Plan share issuance from treasury to be ceased 
• Keystone Cushing Extension commenced commercial operations; nominal capacity increased 

to 591,000 barrels per day (Bblld) · 
• In April 2011, announced agreements to sell a 25 per cent interest in each of Gas 

Transmission Northwest LLC and Bison Pipeline LLC to TC Pipelines, LP for US$605 million. 

Comparable earnings for first quarter 2011 were $425 million ($0.61 per share) c:;ompared to $328 
million ($0.48 per share) in the same period in 2010. The increase was primarily due to incremental 
earnings froni.recently commissioned assets including Keystone; Halion Hills, Bison, Groundbirch 
and the second phase of Kibby Wind. Also contributing to the year over year increase in earnings 
were higher power prices realized in Alberta, higher earnings from the Alberta System and lower 



Natural Gas Pipelines business development costs. Partially offsetting these increases were higher 
interest costs and a lower contribution from Natural Gas Storage. 

TransCanada's $20 billion capital program is approximately half complete and is expected to 
generate long-term growth in earnings, cash flows and dividends as projects commence operations. 

Notable recent devE!,Iopments in Oil Pipelines, Natural Gas Pipelines, Energy and Corporate include: 

Oil Pipelines: 

o The Keystone Pipeline System continued to safely deliver a secure, stable supply of crude oil 
to the U.S Midwest: In February, the Keystone Cushing Extension commenced commercial 
operations. It increased the system's nominal capacity to 591,000 Bbl/d with contracted 
volumes of 530,000 Bbl/d. 

TransCanada's Keystone U.S. Gulf Coast Expansion is now entering the final stages of 
regulatory review. On April15, 2011, the U.S. Department of State.(DOS), the lead agency for 
U.S. federal regulatory approvals, issued a Supplemental Draft Environmental Impact 
Sta,tement (SDEIS) in respo.nse to comments received on the Draft Environmental Impact 
statement (DEIS) issued inApri12Q10 and to address new and ~:tdditional information · 
received. The SDEIS provides additional infqrmation on .key.envir.onmental.issues, bu.t does 
not change the conclusion reached in the DEIS that the project would enhance U.S. energy 
security, benefit the U.S. economy and would have a limited environmental impact. 

The DOS has invited interested parties to comment on the SDEIS during a 45-day period 
which concludes June 6, 2011. Following receipt of comments on the SDEIS and subsequent 
publication of a Final Environmental Impact Statement, the DOS will consult with other U.S. 
federal agencies during a 90-day period to determine if granting approval for the U.S. Gulf 
Coast Expansion is in the national interest. The DOS has indicated it will make a final decision 
regarding the Presidential Permit prior to the end of 2011. 

The Keystone U.S. Gulf Coast Expansion will play an important role in linking a secure and 
growing supply of western Canadian and U.S. Williston Basin crude oil with the largest refining 
markets in the U.S. 

Natural Gas Pipelines: 

o Construction of the Horn River pipeline project started in March 2011. The $310 million project 
is scheduled to be operational in second quarter 2012 with commitments for contracted 
natural gas volumes rising to 634 million cubic feet per day (mmcf/d) by 2014. 

The Company has also executed an agreement securing contractual support for a new project 
to connect 100 mmcf/d of new natural gas supply in northeastern B.C. by 2014 with volumes 
expected to increase to 300 mmcf/d by 2020. This project is expected to extend the Horn 
River pipeline by approximately 100 kilometres (km) (62 miles) and to have an estimated 
capital cost of $265 million. 

In addition to the Horn River pipeline project, TransCanada continues to advance further 
pipeline development in B.C. and Alberta to transport new natural gas supplies. The Company 
has filed several applications with the National Energy Board (NEB) requesting approval of 
further expansions of the Alberta System to accommodate requests for additional natural gas 
transmission service throughout the northwest portion of the Western Canadian Sedimentary 



Basin, The total aggregate capital cost of these expansion projects is estimated to be $475 
mi.llion. -

:_-.:-:'; .·: ·. 

• On February 24, 2011·; the .NEB approved TransCanada's revised 2011 int~?rim toll application 
for the Canadian Mainline effective March 1, 2011. The revised interim tolls are consistent 
with the existing 2007-2011 settlement with two adjustments that resulted in a lower revenue 
requirement and therefore lower interim tolls. 

TransCanada is preparing an application to the NEB for approval of final rates for 2011, which 
is expected to be filed today. The Company has continued discussions with shippers and 
other stakeholders to develop a tolling arrangement for the next several years to enhance the 
competitiveness of the Canadian Mainline and the Western Canadian Sedimentary Basin. 
Unfortunately, discussions have not resulted in such an arrangement and it appears that 
TransCanada will be filing a comprehensive application with the NEB later in 2011 to address 
tolls for 2012 and beyond. 

-Also in respect to the Canadian Mainline, a successful open season closed in January 2011 
and resulted in executed precedent agreements· to transport 230,000 gigajoules per day 
(GJ/d) of Marcellus shale gas to eastern markets. TransCanada has commenced another 
open season to respond to market interest in transporting additional Marcellus shale volumes 
on the Canadian Mainline. That open season closed on April 15, 2011 and is expected to 
result in the transportation of an additional 150,000 GJ/d to markets east of the Parkway 
delivery· point near Hamilton, Ontario beginning . November 1, 2013. Executed precedent 
agreements from these· open seasons are expected to be used to support a facilities 
application that the CoiTlpany plans to file with the NEB in third quarter 2011. 

• Construction of the 305 km (190 mile) Guadalajara Pipeline was 90 per cent complete as of 
·mid-April 2011. The US$360 million project is expected to commence commercial operations 
late-in the second quarter of 2011. In addition, TransCanada and the Comisi6n Federal de 
Electricidad recently executed a contract to add a compressor station to the pipeline. This 
approximate US $60 million project is expected to be in service in early 2013. 

• The Alaska Pipeline Project team continues to work with shippers to resolve conditional bids 
received as part of the project's open season and is working toward the Federal Energy 
Regulatory Commission application deadline of October 2012. · 

• In March 2011, the Mackenzie Gas Project received a Certificate of Public Convenience and 
Necessity from the NEB, marking the end of the federal regulatory process. The project 
proponents continue to seek the Canadian government's support of an acceptable fiscal 
framework which would allow the project to progress. TransCanada remains committed to 
advancing the project. 

• On April 26, 2011, the Company announced it entered into agreements to sell a 25 per cent 
interest in each of Gas Transmission Northwest LLC (GTN) and Bison Pipeline LLC to TC 
Pipelines, LP for an aggregate purchase price of US$605 million, which includes US$81 
million or 25 per cent of GTN's debt. The sale is expected to close in May 2011 and is subject 
to certain closing conditions. 

At the end of April, TC Pipelines, LP announced an underwritten public offering of 6,300,000 
- common units at US$47.58 per common unit. Gross proceeds of approximately US$300 

million from this offering will be used to partially fund the acquisition. The underwriters were 
also granted a 30-day option to purchase an additional 945,000 common units at the same 
price. The offering is expected to close on May 3, 2011. 



As part of this offering, TransCanada will make a capital contribution of US$6 million to 
maintain its two per cent general partnership interest in TC Pipelines, LP. Assuming the. 
underwriters exercise their option to purchase additional units, TransCanada's ownership in 
TC Pipelines, LP is expected to be approximately 33.3 per cent. 

Energy: 

• Construction of the 575 megawatt (MW) Coolidge Generating Station is complete. The 
US$500 million generating station is expected to enter commercial operation May 1, 2011. All 
of the poWer produced by the facility will be .sold under a 20-year power purchase 
arrangement with the Salt River Project, a local Arizona utility. 

• Construction continues on the five-stage, 590 MW Cartier Wind project in Quebec. The 58 
MW Montagne-Seche project and phase one of the Gros-Morne wind farm with 1 01 MW are 
expected to be operational in December 2011. The 111 MW Gros-Morne phase two is 
expected to be operational in December 2012. These are the fourth and fifth Quebec-based 
wind farms. of Cartier Wind, which are 62 per cent owned by TransCanada. All of the power 
produced by Cartier Wind is sold under a 20-year power purchase arrangement to Hydro­
Quebec. 

• Refurbishment work on·BruceA Units ·1 and 2 continues with the connection of the. 
refurbished Unit 2 reactor to plant systems. Plant commissioning is underway on Unit 2 and 
will accelerate in second quarter 2011 when construction activities are essentially complete. 
Fuel Channel Assembly (FCA) is underway on Unit 1, with completion expected in second 
quarter 2011. The installation of these FCAs is the final stage of Atomic Energy .of Canada 
Limited's work on the reactors. 

Subject to regulatory approval, Bruce Power expects to load fuel into Unit 2 in second quarter 
2011 and achieve a first synchronization of the generator to the electrical grid by the end of 
2011, with commercial operation expected to occur in first quarter 2012. Bruce Power expects 
to load fuel into Unit 1 in third quarter 2011, with a first synchronization of the generator during 
first quarter 2012 and commercial operation expected to occur during third quarter 2012. 
TransCanada's share of the total capital cost is expected to be approximately $2.4 billion, of 
which $2.1 billion had been incurred at March 31,2011. 

• In December 2010, Sundance A Units 1 and 2 were withdrawn from service for testing and 
were subject to a force majeure claim by TransAita Corporation (TransAita) in January 2011. 
In February 2011, TransAita notified TransCanada that it had determined it was uneconomic 
to replace or repair the Sundance 1 and 2 generating units and that the Sundance A PPA 
should therefore be terminated. 

TransCanada does not agree with TransAita's determination on either the force majeure claim 
or the destruction claim and has disputed both matters under the binding dispute resolution 
process provided in the PPA. As the limited information TransCanada has received to date 
does not support these claims, TransCanada continues to record revenues and costs under 
the PPA as though this event was a normal plant outage. 

Corporate: 

• The Board of Directors of TransCanada declared a quarterly dividend of $0.42 per common 
share for the quarter ending June 30, 2011 on TransCanada's outstanding common shares. 
The quarterly amount is equivalent to $1.68 per common share on an annual basis. 



• Comm_encin~ with· the dividends declared on April28,. 2011, ·common shares purchased with 
reinvested cash dividends under TransCimada's Dividend Reinvestment and Share Purchase 
Plan (DRP)'Will no lorigi:lr be satisfied with shares issued from Treasury at a aiscot.nit but 
rathe'rwill b'e'acquifed on the Toronto Stock Exchange at 1 oo per centofthe Weighted: ·· · ·, 
average purchase price: The DRP is available for diliidendspayable'on TrahsCanada's . 
corri'mon aiid preferred shares; arid TransCariada PipeLines Limited's preferred shares. · · · 
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• TrarisCariada is well positioned. to fund its'existing capital program through its growing 
internally-generated cash flow, and its' continued access to capital markets. TransCanada will 
also continue to' examine opportunities for portfolio management, including an ongoing role for 
TC Pipelines;LP in financing its capital program. 

Teleconference- Audio and Slide Presentation: 

TransCanada will hold a teleconference and webcastto discuss its 2011 first quarter financial results. 
Russ Girling, TrahsCanada p·resident and chief executive officer and Don Marchand, executive vice­
president and chfeffinancial officer, along with other members of the TransCanada executive 
leaaershiptea:m, will discuss the financial results and company developments before opening the call 
to questions from analysts and members of the media. 

Event: 
TransCanada 2011 first quarter financial results teleconference and webcast 

Date: 
Friday, Apri129, 2011 

Time: 
1 p.m. mountain daylight time (MDT) /3 p.m. eastern daylight time (EDT) 

How: 
Analysts, members of the media and other interested parties are invited to participate by calling (866) 
223-7781 or (416) 340-8018 (Toronto area). Please dial in 10 minutes prior to the start of the call. No 
pass code is required. A live ·webcast of the teleconference will be available at 
www.transcanada.com. 

A replay of the teleconference will be available two hours after the conclusion of the call until midnight 
(EDT) May 6, 2011. Please call (800) 408-3053 or (905) 694-9451 (Toronto area) and enter pass 
code 5762531#. 

With more than 60 years experience, TransCanada is a leader in the responsible development and 
reliable operation of North American energy infrastructure including natural gas and oil pipelines, 
power generation and gas storage facilities. TransCanada's network of wholly owned natural gas 
pipelines extends more than 60,000 kilometres (37,000 miles), tapping into virtually all major gas 
supply basins in North America. TransCanada is one of the continent's largest providers of gas 
storage and related services with approximately 380 billion cubic feet of storage capacity. A growing 
independent power producer, TransCanada owns, or has interests in, over 10,800 megawa.tts of 
power generation in Canada and the United States. TransCanada is developing one of North 
America's largest oil delivery systems. TrarisCanada's common shares trade on the Toronto and New 
York stock exchanges under the symbol TRP. For more information visit: www.transcanada.com. 

Forward-Looking Information 

This news release may contain certain information that is forward-looking and is subject to important 
risks and uncertainties. The words "anticipate", "expect", "believe", "may", "should", "estimate", 
"project", "outlook", "forecast" or other similar words are used to identify such forward-looking · 
information. Forward-lookin·g statements in this document are intended to provide TransCanada 



security holders and potential investors with information regarding TransCanada and its subsidiaries, 
including management's assessment of TransCanada's and its subsidiaries' future financial arid 
operational plans and outlook. Forward-looking statements in this document may include, among 
others, statements regarding the anticipated business prospects, projects and financial performance 
of TransCanada and its subsidiaries, expectations or projections about the future, strategies and 
goals for growth and expansion, expected and future_ cash.flows, costs, schedules including 
anticipated construction and completion dates, operating and financial results and expected impact of 
future c.ommitments.and contingent liabilities. All forw~rd-looking statements refject Tran,sCanada's 
beliefs and assumptions based on information available at th~ time the statememts were made. Actual 
results or events may differ from those predicted in these forward-looking statements. F!lctors that 
could cause aciual results or events to differ materially from current expectations include, among 
others, the ability of TransCanada to successfully implement its strategic initiatives and whether such 
strategic initiatives will yield the expected benefits, the operating performance of the Company's 
pipeline and energy assets, the availability and price of energy commodities, capacity payments, 
regulatory processes and decisions, changes in environmental and other laws and regulations, 
competitive factors in the pipeline and- energy sectors, construction and completion of capital projects, 
labour, equiprril'l,IJ~ app m?~terjal costs, ~.c<;~§Sto.c;apit~Lmarkets., int~res! ~lld. currency_f?XChange . 
rates, technological deveiopments and economic conditions in North America. By its nature~ forward­
looking information is subject to various risks !i!!ld uncertainti~§. which could ,cause TransCanada's 
actual results and experience to differ materially' from the anticipated results or expectations · 
expressed. Additional information on these and other factors is available in the reports filed by • 
TransCanada with Canadian securities regulators and with the U.S. Securities and Exc:hang·e 
Commission. Readers are cautioned not to place undue reliance on this forward-looking information, 
which is given as of the date it is expressed in this news release or otherwise, and n.ot to use future-
oriented information or financial outlooks for anything other than their intended purpcise. · 
TransCanada undertakes no obligation to update publicly or revise any forward-looking information, 
whether as a result of new information, future events or otherwise, except as required by law. 

Non-GAAP Measures 
TransCanada uses the measures Comparable Earnings, Comparable Earnings per Share, Earnings 
Before Interest, Taxes, Depreciation and Amortization (EBITDA), Comparable EBITDA, Earnings 
Before Interest and Taxes (EBIT), Comparable EBIT, Comparable Interest Expense, Comparable 
Interest Income and Other, Comparable Income Taxes and Funds Generated from Operations in this 
news release. These measures do not have any standardized meaning prescribed by Canadian 
generally· accepted accounting principles (GAAP). They are, therefore, considered to be non-GAAP 
measures and may not be comparable to similar measures presented by other entities. Management 
of TransCanada uses these non-GAAP measures to improve its ability to compare financial results 
among reporting periods and to enhance its understanding of operating performance, liquidity and 
ability to generate funds to finance operations. These non-GAAP measures are also provided to 
readers as additional information on TransCanada's operating performance, liquidity and ability to 
generate funds to finance operations. 

E,BITDA is· an approximate measure of the Company's pre-tax operating cash flow and is generally 
used to better measure performance and evaluate trends of individual assets. EBITDA comprises 
earnings before deducting interest and other financial charges, income taxes, depreciation and 
amortization, net income attributable to non-controlling interests and preferred share dividends. EBIT 
is a measure of the Company's earnings from ongoing operations and is generally used to better 
measure performance and evaluate trends within each segment. EBIT comprises earnings before 
deducting interest and other financial charges, income taxes, net income attributable to non­
controlling interests and preferred share dividends. 

Comparable Earnings, Comparable EBITDA, Comparable EBIT, Comparable Interest Expense, 
Comparable Interest Income and Other, and Comparable Income Taxes comprise Net Income 
Attr.ibutable to Common Shares, EBITDA, EBIT, Interest Expense, Interest Income and Other, and 
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Ma.l}llger:q~nt\J?isr_u~~io.n iilld ~WX$is (}1D80,.) qa,t;9,4P~i!.~~,201l s!J,o!Jld.be rea4 in C0J,ljl,ll).<:\ion 
\\litl):,the.fcS9fl~~I).yil1gH~~~dit¢d ~ollso]!,date~.5ih,~fil~1 ~Wew~pts of;rr~ss;anada.Corp6iii#bn 
(Twn,sc:tatl-~t:l~;~.or t.~" <:;ompa11yl f()rJ~e!hree mol1ths,en~!!d.March 31, .20JL In 2QJ1,t\J.t! Coll).pahy. 
~ Jir¢pap! i~s coAs(>Jid(!t~d M3ncJaJ.$,ta~e¢t!pts in: ;u;~.0r9ai]'f~ \\lith, Cari<l4i,(Jll gen:erljliy accepted· · 
accotiritmg principles ( GAAl') ~s qefW!!dJn Part V ()f th¢ Cariadiaii Institute of CHartered Accountants 
. (pfA) J:I3ndb~()f; ~lli~h is' disc~~st!~.Wtfu~r intqe Cp~ng~~ jh Accoun!il).g golii:~e~ sittiol). i11t)1is 
MD~. This MJ:?~Ash?~cl <!ls.~ .. Pe'r~a~:lil\ colli.~iJpon ~W .fhe.aud}ted Ccjiis91i~a~~d Hnancial .. 
Statewents and n()tes .tb..,er7t(), all<l the,MPM COilt<lmeq m Jr.ans9n!i,da.'~ .291.0 .Mnl!~ Report for the 
year ended Decernli~r 31, 2010~}\dditi<)nal irifcin:ji~tipii,r~1a,tirl.g~o Tni,hs<;:an.aqif; iJ;i~Fld,iilg the· ... 
Com:papJ(s Ailpilal InJ?rm,~tion ForJA ~~g. other: ,c9,IlWI'ii_<it!~ djj;flo~tu'e d~~JiirJ,~nts,,is available ori 
SEDAR at W\Vw.sedar.comunder Tran~Caqada CQrpoi'atioii: "Trans<:ap~cla" or "~e Company" 
includes TransCanada Corporation and its subsidiaries, unless otherwise indiCated. Amounts are stated 
in Canadian doll\lfs U!~l~ss otherwise indicated, ,Abbreviation~ a!l<i<lcron}'IllS \!Sed but not otherwise 
defin~d in. t)lis MDM are identified in the Glo~sirry of Terms contained. iri TrarisCa~ada,'s 2010 .. 
AnnualReport. · · · · · - · , ' , '' · · · · ,., · · 
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This MD~ may ~ontain certain information that js forw.ard lpoking;and is subject to impqrtant risks 
and uncertainties. The words "anticipate", "exiJect", "beJi~ve", "!):lay",, "shoUld", "estimate:', ''project", 
"outlook", "forecast" or other similar words are used to identify such forward-looking information. 
Forw.ard:looking st11tements in this documel).tarejntended to p~ovide Transc;:anac1<l~e<;Urity holders 
and pqtel).tial investor~. with informatipn reg()rdiJJ.g TransCanada and its suqsidiaries, inclucling . 
management's as~essl).lent of'(ransCanada's and its subsidiaries' fu.ture financial and op~ratiop.al,plans 
and outlook. Forward-lq()kingstateip.eil~~ in this do~urnem !Tiay includ,e, "Along oth~rs, statelll(O!nts 
regarding the anticipated business prospects; projects ,jllld fmancj(ll perfon:n,aJJ.c~ ofTr<!ll~Canada and 
its subsidiaries, expectations or proj~cj:iOJ;is about the future, ~tr~;~Fegies an.d goals for growth a11,d .. 
expansion, expectedand,future ca~li flows, cpsts, schequles (inclt!ding '!nftcipated construction and 
completion date$), opentting and financi::\] results, a,nd expeCt~d iii1pacj: of fu,ture commitments and 
conting~nt liabilitie$; All 'forward-looking statements reflectTransCana<;la's beliefs arid ass1,1mptions 
based on information available at the time the statements were made. Actual results or eve11ts may 
differ from those predicted in these forward-looking statements. Factors that could cause actual results 
or events to differ materially from current expectations include, ai):long others, the ability of 
Tr.ansCanada to successfully implement its strategi~ ~tiatives and wl:tether su,c;h strategic initiatives 
will yield the expected benefits; the operating perf()rmance gf:the Comp~;~ny:spipelwe and energy: 

. assets, the availability and price of ~nergy commodities, capacity payments, regulatory proces.s(ls and 
de~isions, changes in environmental and other laws and regulations, competitive factors in the pipeline 
and energy sectors, construction and completion ofqpital proj(;!c:;ts, labour, equipment and rriaterial 
costs, access to i:apital markets, interest and ~urre.f!<!Y excqange rates, tec):mological developments,;md 
economic conditions iri North Arr)erica. By its nature, forw:ard-lookinginfQr!Tiation is subjec;t to .. 
various risks and uncertainties, including those material risks, discussed in th€i Financial Instruments 
and Risk Management section in this MD&A, which could cause TransCanada's actual results and 
experience to differ materially from the anticipated results or expectations expressed. Additional 
information on these and other factors is available in the reports filed by TransCanada with Canadian 



FIRST QUARTER REPORT 2011 TRANSCANADA [2 

securities regulators and with the U.S. Securities and Exchange Commission (SEC). Readers are 
cautioned not to place undue reliance on this forward-looking information, which is given as of the 
date it is expressed in this MD&A or otherwise, and not to use future-oriented information or financial 
outlooks for anything other than their inte,nded purpose. TransCanada undert*es no qbligatign to 
update publicly or revise any fo!Ward-looking information, whether as a result of new infor!Ilation, 
future events or otherwise, except as required by law. 

Non-GAAP Measures 

T~artsCanada uses the measures Comparable Earnings, Comparable Earnings pet Share, Earnlri.gs 
Before Interest, Taxes, Depreciation and .(\mortization (EBITDA), Comparabl(EBITDA,Earriirtgs 
Before Interest and Taxes (EBIT); Comparable EBIT, Comparable Interest Expense, Comparable 
Interest Income and Other, Comparable irtcorrte Taxes and Funds Generated from Operations in this 
MD &A. These measures do not have any standardized meaning prescribed by Canadian GAAP. They 
are, therefore, considered to be non-GAAP measures and may not be comparable to similar measures 
presented by other entities. Management ofTransCanada uses these non-GAAP measures to improve 
its ability to compare financial results among reporting periods and to enhance its understanding of 
operating performance, liquidity and ability to generate funds to finance operations. These non~GAAP 
measures are also provide~ to readers as additional information on TransCanada's operating 
perfonriance, liquidity and ability tp generate funds to firiance operations . 
. -,;... . ••· •--. ·, ·"· .,. ·- ~- _,. __ :_·_,~;-'{_;._o-~·-,. ,,,.: ... ~·;.:,~ •.• " .. : ,,'_;~ ~ -- L_ - :. . --. 

EBITDA is an approximate measure of the Company's' pre-tax operating cash flow and is generally 
used to better measure performance and evaluate trends of individual assets. EBITDA comprises 
earnings before deducting interest and other financial charges, income taxes, depreciation and 
amortization, net income attributable to non-controlling interests and preferred share dividends. EBIT 
is a measure of the Company's earnings from ongoing operations and is generally used to better 
measure performance and evaluate trends within each segment. EBIT comprises earnings before 
deducting interest and other financial charges, income taxes, net income attributable to non­
controlling interests and preferred share dividends. 

Comparable Earnings, Comparable EBITDA, Comparable EBIT, Comparable Interest Expense, 
Comparable Interest Income and Other, and Comparable Income Taxes comprise Net Income 
Attributable to Common Shares, EBITDA, EBIT, Interest Expense, Interest Income and Other, and 
Income Taxes Expense, respectively, adjusted for specific items that are significant but are not 
reflective of the Company's underlying operations in the period. Specific items are subjective, however, 
management uses its judgement and informed decision-making when identifying items to be excluded 
in calculating these non-GAAP measures, some of which may recur. Specific items may include but are 
not limited to certain fair value adjustments relating to risk management activities, income tax refunds 
and adjustments, gains or losses on sales of assets, legal and bankruptcy settlements, and write-downs 
of assets and investments. 

The Company engages in risk management activities to reduce its exposure to certain financial and 
commodity price risks by utilizing instruments such as derivatives. The risk management activities 
which TransCanada excludes from Comparable Earnings provide effective economic hedges by locking 
in positive margins but do not meet the specific criteria for hedge accounting treatment and, therefore, 
changes in fair values are recorded inN et Income each period. The unrealized gains or losses from, 
changes in fair value of these derivative contracts and natunu gas inventory in storage are not 
considered to be representative of the underlying operations in the current period or the positive 
margin that will be realized upon settlement. As a result, these amounts have been excluded in the 
determination of Comparable Earnings. 
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The table below presents a reconciliation of these non-GAAP meas11r.esJo Netlncome Attributable to 
Common Shares. Comparable Earirings per Share is calculated by dividing Comparable Earnings by 
the weighted average number of common shares out~t1111ding for the peri()d' · · · ··· ·· · · 

.. Funds Gend:ated from Opt;ratioris comprise NetCash Pii:\Vided by Operations before.change:Un . 
operating working capital a'nd allows )1\anagement to better measur.~ consp)idated opl!rating c;~sb, f}ow, 
exCluding fhictuations from working capital balances which may not necessarily be reflective of .. · . 
underlying operations in the same period. A reconciliation of Fiuids. Generated from Opqatit:ms to 
N~t Cash Pr'oV:ided by Operations is presented in the Fuhds Generated from Operations tai:ildri the 
Liquidity and Capital Resources section in this MD &A. _ ,. 
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Reconciliation of Non-GAAP Measures 

For the three months 
ended March 31 Natural Gas 

Pipelines 
20ll 

Oil 
Pipelines 

20ll ·2010 
Energy Corporate Total 

20ll 2010 20ll 2010 20ll 2010 

Comparable EB1TDA 
Dfpreciation and­
amor~~tion 

Comparable EB1T 

796 768 :id 354 259 (24) (26) . 1,225' 1,001 

Other Income Statement Items 
Comparable interest expense 
Interest expense of joint ventures 
Comparable interest income and other 
Comparable income taxes 
Net income attributable to non-controlling interests 
Preferred share dividends 
Comparable Earnings 

Specific item (net of tax): 
Risk management activities<0 

Net Income Attributable to Co~on Shares 

For the three months ended March 31 
(unaudited)( millions ofdollars except per share amounts) 

Comparable Interest Expense 
Specific item: 

Risk management activities0 l 
Interest Expense 

Comparable Interest Income and Other 
Specific item: 

Risk management activitiesUl 
Interest Income and Other 

Comparable Income Taxes 
Specific item: 

Income taxes attributable to risk management activities(!) 
Income Taxes Expense 

Comparable Earnings per Share 
Specific item (net of tax): 

Risk management activities 
Net Income per Share 

(I) For the three months ended March 31 
(unaudited)(millions o dollars) 

Risk Management Activities (Losses)/Gains: 
U.S. Power derivatives 
Natural Gas Storage proprietary inventory and derivatives 
Interest rate derivatives 
Foreign exchange derivatives 
Income taxes attributable to risk management activities 
Risk Management Activities 

Consolidated Results of Operations 

' 

(100) 
- 254 

(90) (3) {370) 
169 {27) (26) 855 

(210) 
(16) 
31 

(185) 
{36) 
(14) 
425' 

(10) 
415 

2011 

(210) 

(1) 
(211) 

31 

2 
33 

(185) 

7 
{178) 

$0.61 

(0.02) 
$0.59 

2011 2010 

(13) (28) 
(5) (21) 
(1) 
2 
7 17 

(10) (32) 

TransCanada's Net Income Attributable to Controlling Interests in first quarter 2011 was $429 million 
and Net Income Attributable to Common Shares was $415 million or $0.59 per share compared to 
$303 million and $296 million or $0.43 per share, respectively, in first quarter 2010. 

(343) 
658 

(182) 
{16) 
24 

{liB) 
(31) 
(7) 

328 

(32) 
296 

2010 

(182) 

-
(182) 

24 

-
24 

(liS) 

17 
(101) 

$0.48 

(0.05,) 
$0.43 
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Comparable Earnings in first quarter 20II W(!re $425 m~ion or $0,!)1 per share comp11red to $}28. 
million or $0.48 per share for}he same period in 2010. Comparable Earnings in first quarter 2011 
excluded riet unrealized after-tax losses of$IO million ($I7 million pre-tax) (2.0IQ-lossesof$32 
million after tax ($49 million pre-tax)) resulting from changes in the fair value· of certain dsk .. 
management activities .. : 

Comparable Earnings increased $97 million or $0.13 per share in first quarter 20Il compared to the 
same period in 20 I 0 and reflected the following: 

• increased Natural G~ Pipelines Comparable EBIT primarily due to higher earnings from the 
Alberta System, reduced business development costs and incremental earnings from Bison which 
was placed in service in January 2011, partially offset by the negative impact of a weaker U.S. dollar 
on U.S. operations; 

• Oil Pipelines Comparable EBIT as the Company commenced recording earnings from Keystone in 
first quarter 2011; 

• increased Energy Comparable EBIT primarily due to higher ·prices for Western Power, increased 
volumes and lower costs at Bruce A, and incremental earnings from the start-up of Halton Hills in 
September 20IO and the second phase of Kibby Wind in October 20IO, partially offset by lower 
realized prices and volumes at Bruce B, and decreased third-party storage and proprietary natural 
gas revenues for Natural Gas Storage; 

• increased Comparable Interest Expense primarily due to decreased capitalized interest for 
Keystone, which commenced full operations in February 2011, and incremental interest expense on 
new debt issues in 20 I 0, partially offset by realized losses in first quarter 20 I 0 on derivatives used to 
manage the Company's exposure to fluctuating interest rates, Canadian dollar-denominated debt 
maturities and the positive impact of a weaker U.S. dollar on U.S. dollar-denominated interest 
expense; 

• increased Comparable Interest Income and Other, which included higher realized gains on 
derivatives used to manage the Company's exposure to foreign exchange rate fluctuations on U.S. 
dollar-denominated income; 

• increased Comparable Income Taxes primarily due to higher pre-tax earnings; and 

• increased Preferred Share Dividends due to new preferred share issues in 20 I 0. 

Further discussion of first quarter 2011 financialresults is included in the Natural Gas Pipelines, Oil 
Pipelines, Energy and Other Income Statement Items sections in this MD&A. 

U.S. Dollar-Denominated Balances 

On a consolidated basis, the·impact of changes in the value of the U.S. dollar on U.S. operations is 
partially offset by other U.S. dollar-denominated items as set out in the following table. The resultant 
pre-tax net exposure is managed using derivatives, further reducing the Company's exposure to 
changes in U.S. foreign exchange rates. The average U.S. dollar exchange rate for the three months 
ended March 3I, 20II was 0.99 (20IO- 1:04): 
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Summary of Significant U.S. Dollar-Denominated Balances 

(unaudited) 
(millions of U.S. dollars, pre-tax) 

U.S. Natural Gas Pipelines Comparable EBIT[l) 
U.S. Oil Pipelines Comparable EBIT[I) 
U.S. Power Comparable EBITl'> 
Interest on U.S. dollar-denominated long-term debt 
Capitalized interest on U.S capital expenditures 
U.S. non-controlling interests and other 
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Three months ended March 31 
__ _:2:::,01:..:1:......., 2010 

249 
51 
32 

(182)' 
47 

(51) 
146 

226 

39 
(159) 

68 
(45) 
129 

(IJ Refer to the Non-GAAP Measures section in this MD&A for further discussion of Comparable EBIT: 
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Natural Gas Pipelines 

Natural Gas Pipelines' ComparableEBIT was $552 million in first quarter 2011 compared to.$515 
millio.n for the same period in 2010. ·· · 

Natural Gas Pipelines Results 

(unaudited) Three months ended March 31 
(millions of dollars) 2011 2010 

Canadian Natural Gas Pipelines 
Canadian Mainline 265 265 
Alberta System 185 175 
Foothills 33 33 
Other (TQM, Ventures LP) 12 13 
Canadian Natural Gas Pipelines Comparable 

. EBITDA['l 495 486 
Depreciation and amortization (ISO) (183) 
Canadian Natural Gas Pipelines Comparable 

EBIT[ll 315 303 

U.S. Natuial Gas Pipelines (in U.S. dollars) 
ANR 111 115 
GTN 45 43 
Great Lakes['l 30 32 
PipeLines LP['l[<J 27 25 
Iroquois 19 
Bison[sJ 13 

18 
-

Portland[<J[<J 10 10 
International (Tamazunchale; TransGas, 

Gas Pacifico/INNERGY) 10 
General, administrative and support costs[') (2) 
Non-controlling interests[') 50 

10 
(6) 
46 

U.S. Natural Gas Pipelines Comparable 
EBITDA['l 313 293 

Depreciation and amortization (64) 
U.S. Natural Gas Pipelines Comparable EBIT['l 249 

(67) 
226 

Foreign exchange (4) 
U.S. Natural Gas Pipelines Comparable EBIT['l 

9 

(in Canadian dollars) 245 235 

Natural Gas Pipelines Business Development 
. ComparableEBITDA['l (8) (23) 

Natural Gas Pipelines Comparable EBIT[ll 552 515 

Summary: 
Natural Gas Pipelines Comparable EBITDA[l) 796 
Depreciation and amortization (244) 
Natural Gas Pipelines Comparable EBIT[ll 552 

768 
(253) 
515 

(I} Refer to the Non-GAAP Measures section in this MD&A for further discussion of Comparable EBITDA and Comparable EBIT. 
(Z) Represents the Company's 53.6 per cent direct ownership interest. 
(3) Represents the Company's 38.2 per cent ownership interest. 
(4) Non-Controlling Interests reflects Comparable EBITDA for the portions of PipeLines LP and Portland not owned byTransCanada. 
(s) Includes Bison's operations since January 2011. 
(6) Represents the Company's 61.7 per cent ownership interest. 
(7) Represents General, Administrative and Support Costs associated with certain of the Company's pipelines. 
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Net Income for Wholly Owned Canadian Natural Gas Pipelines 

(unaudited) 
(millions of dollars) 

Canadian Mainline 
Alberta System 
Foothills 

Canadian Natural Gas Pipelines 

Three months ended March 31 
2011 2010 

62 
48 

6 

66 
38 

6 
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Canadian Mainline's net income in first quarter 2011 was $62 million, a decrease of$4 million from 
the same period in 2010. Net income in first quarter 2011 reflected a lower average investment base as 
well as a lower rate of return on common equity (ROE), as determined by the National Energy Board . 
(NEB), of8.08 per cent in 2011 compared to 8.52 per cent in 2010. The lower ROE and average 
investment base was partially offset by higher OM &A cost savings in 2011. 

Canadian Mainline's Comparable EBITDA in first quarter 2011 of$265 million was consistent with 
first quarter 2010. A decrease in revenues as a result of a lower overall return, associated With a reduced 
ROE and financial charges, on a reduced average investment base, was offset by a recovery of higher 
flow-through costs. The flow-through costs do not impact net income and increased due to higher 
income taxes, partially offset by the lqwer financial charges. 

The Alberta System's net income was $48 million in first quarter 2011 compared to $38 million in the 
same quarter of2010. The increase reflected an ROE of9.70 per cent on 40 per cent deemed common 
equity approved by the NEB in September 2010 as part of the Company's 2010-2012 Revenue 
Requirement Settlement application. Net income in first quarter 2010 reflected an ROE of 8.75 per 
cent on 35 per cent deemed common equity. 

The Alberta System's Comparable EBITDA was $185 million in first quarter 2011 compared to $175 
million for the same period in 2010. The increase was primarily due to the increased ROE included in 
the 2010- 2012 Revenue Requirement Settlement. 

U.S. Natural Gas Pipelines 

ANR's Comparable EBITDA in first quarter 2011 was US$111 million compared to US$115 million for 
the same period in 2010. The decrease was primarily due to higher OM&A costs. 

The Bison pipeline was placed in service in January 2011 and contributed US$13 million ofEBITDA in 
first quarter 2011. 

Comparable EBITDA for the remainder of the U.S. Natural Gas Pipelines in first quarter 2011 was 
US$189 million compared to US$178 million for the same period in 2010. The increase was primarily 
due to higher earnings from Northern Border and GTN, and lower general, administrative and support 
costs. 

Depreciation 

Natural Gas Pipelines' depreciation decreased $9 million in first quarter 2011 compared to the same 
period in 2010 primarily due to Great Lakes' lower depreciation rate per its rate settlement, partially 
offset by incremental depreciation for Bison. 

Business Development 

Natural Gas Pipelines' Business Development Comparable EBITDA loss decreased $15 million in first 
quarter 2011 compared to the same period in 2010 primarily due to an increased level of 
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reimbursement by the State of Alaska for costs related to the Alaska Pipeline Project. The:State of·. 
·Alaska reimbursed up to SO per cent of the eligible costs incurred for the Alaska PipeHti~ Prbject prior 
to th~dose ()f,tlt~.first binding op~11seas9n on.Julr ~0, 2010~ CoJ:IWlencingJ,uly ~1; ~01~,_th~ State 
bega!].. reinJ.bl!rsffig up tg 90 per cent ()fthe eligi.l1le .. costs. Project applicaJ:>ll! gpens~s and .• ·· ... · · ...... ·· .. · 
reimbl!rse~ents are shared, wopoftionately wi$ Elo(onM:opil, TransCana,sla's joint yenture part~er in 
developing the Alaska Pipeline Project. The de. crease in busif!eSS !fevelopment rosts ~as partially offset 
by a levy charged by the NEB in March 2011 to re<;overthe Aboriginal Pipeline Group's (APG) 
proportionate share ,of costs relating to th~ Mackenzie Gas Project (MGP) hearings. · 

Operating Statistics 

Three months Canadian Alberta 
ended March 31 Mainline(l) System'2

) Foothills ANR<'l GTN<>l 
(unaudited) 2011 2010 2011 2010 2011 2010 2011 2010 2011 

Average investment 
base (millions of 
dollars) 6,404 6,629 4,966 4,956 624. 677 n!a n/a n!a 
Delivery volumes 
(BcO 
. Total 597 560 1,000 938 329 328 480 447 176 

AVerage per day 6.6 6.2 11.1 10.4 3.7 3.6 5.3 5.0 2.0 

(l) Canadian Mainline's throughput volumes in the above table reflect physical deliveries to domestic and export markets. Canadian 
Mainline's physical reCeipts.originating at the Alberta border and in Sask3.tchewan for the three months ended March 31, 2011 were 
376 billion cubicfeet (BcO (2010- 385 BcO; average per day was 4.2 Bcf(2010 -4.3 BcO. 

<2> Field receipt volumes for the Alberta System for the three months f.nded March 31, 2011 were 843 Bcf (2010- 855 Bet); average per 
day was 9.4 Bcf(2010- 9.5 BcO. . 

(
3
) ANR's and GTN's resul~ are not impacted by average investment base as these systems operate under fixed-rate models appioved 

by the U.S. Federal Energy Regulatory Commission. 

2010 

n/a 

207 
2.3 
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Oil Pipelines 

In first quarter 2011, the Company recorded $76 million of Comparable EBIT related to the Keystone 
oil pipeline. In late January 20 11; work was completed to allow the Wood River/Patoka section of the 
system to operate at its design pressure following the NEB's decision to remove the maximum 
operating pressure restriction in December 2010. The Company commenced recording EBITDA for 
the Wodd River/Patoka section of Keystone at the beginning of-February 2011. In February 2011, the 
Cushing Extension was placed in service and TransCanada also began recording EBITDA related to 
this section of Keystone. Cash flows related to Keystone, other than general, administrative and 
support costs, were capitalized until the Company began recording EBITDA. 

Oil Pipelines Results 

For the period February 1 to March 31 
(unaudited)( millions of dollars) 2011 

Canadian Oil Pipelines Comparable EBITDA11> 35 
Depreciation and amortization (9) 
Canadian Oil Pi~elines Comparable EBIT11> 26 

. U.S. Oil Pipelines Comparable EBITDA11> · 
(in U.S. dollars) 65 

J)'epreCi~ti&n alter alii<>riiZatiori '. '. (14) 
U.S. Oil Pipelines Comparable EBIT('l 51 
Foreign exchange 
U.S. Oil Pipelines Comparable EBIT11> 

(I) 

(in Canadian dollars) 50 

Oil Pipelines Comparable EBIT(') 76 

Summary: 
Oil Pipelines Comparable EBITDA11> 99 
Depreciation and amortization (23) 
Oil Pipelines Comparable EBIT(') 76 

Ill Refer to the Non-GAAP Measures section in this MD&A for further discussion of Comparable EBlTDA and Comparable EBIT. 

Operating Statistics 

For the period February I to March 31 
(unaudited) 

Delivery volumes (thonsands ofbarreJs)l1>: 
Total 
Average per day 

(l) Delivery volumes reflect physical deliveries. 

2011 

22,466 
381 
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Energy 

Energy's Comparable EBITwas $254 million in first quarter 2011 compared to $169 million for the 
same period in 2010. , 

Energy Results 

(unaudited) 
(millions of dollars) 

Canadian Power 
Western Power 
Eastern Power0l 
Bruce Power 
General, administrative and support costs 
Canadian Power Comparable EBITDA(2l 
Depreciation and amortization · 
Canadian Power Comparable EBIT<2l 

U.S. Power (in U.S. dollars) 
Northeast Power<'l 
General, administrative and support costs 
U.S. Power Comparable EBITDA(2l 
Depreciation and amortization 
U.S. Power Comparable EBIT<2l 
Foreign exchange . 
U.S. Power Comparable EBIT<2l (in Canadian 

dollars) 

Natural Gas Storage 
Alberta Storage 
General, administrative and support costs 
Natural Gas Storage Comparable EBITDA(2l 
Depreciation and amortization . 
Natural Gas Storage Comparable EBIT<2l 

Energy Business Development Comparable 
EBITDA<2l 

Energy Comparable EBIT<2l 

Summary: 
Energy Comparable EBITDA <2l 
Depreciation and amortization 
Energy Comparable EBIT<2l 

.;, 

Three months ended March 31 
2011 2010 

120 42 
80 52 
77 63 
(8) (10) 

269 147 
(67) (60) 
202 87 

71 73 
(9) (9) 
62 64 

(30) (25) 
32 39 
- J 

32 40 

31 53 
(2) (2) 
29 51 
(4) (4) 
25 47 

(5) (5) 

254 169 

354 259 
(100) (90) 
254 169 

(I) Includes Halton Hills effective September 2010. 
(
2
) Refer to the Non-GAAP Measures section in this MD&A for further discussion of Comparable EBITDA and Comparable EBIT. 

(') Includes phase two of Kibby Wmd effective October 2010. 
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Canadian Power 

Western and Eastern Canadian Power Comparable EBir<11121 

(unaudited) Three months ended March 31 
(millions of dollars) 2011 2010 

Revenues 
Western power 279 164 
Eastern power 118 

Other
1
'' 23 

67 
22 

420 253 
Commodity Purchases Resold 

Western power (143) 

Other1'' (5) 
(106) 

(5) 
(148) (Ill)' 

Plant operating costs and other (72) 
General, administrative and support costs (8) 
Comparable EBITDAI'l . 192 

(48) 
(10) 
84 

Depreciation and amortization (39) 
ComparableEBIT1'' . 153 

(37) 
47 

Ill Refer to the Non-GAAP Measures. section in this MD&A for further discussion of Comparable EBITDA and Comparable. EBIT. 
12) Includes Halton Hills effective September 2010. · 
(
3
) Includes sales of excess natural gas purchased for generation and thermal carbon black The realized gains and losses from 

derivatives used to purchase and sell natural gas to manage Western and Eastern Power's assets are presented on a net basis in Other 
Revenues. 

<4> Includes the cost of excess natural gas not used in operations. 

Western and Eastern Canadian Power Operating Statistics 

Three months ended March 31 

~~~n~au~d~it=e~~~--------------------------~2~01~1~ 20IO 

Sales Volumes ( GWh) 
Supply 

Generation 
Western Power 
Eastern Power1'' 

Purchased 
Sundance A & B and Sheerness PP As12> 
Other purchases 

Sales 
Contracted 

Western Power 
Eastern Power11> 

Spot 
Western Power 

Plant Availabi!ift'' 
Western Power14 

Eastern Power1'liS) 

681 
1,078 

2,105 
202 

4,066 

2,269 
1,078 

719 
4,066 

98o/o 
99o/o 

Ul Includes Halton Hills effective September 2010. 
12> No volumes were delivered under the Sundauce A PPA in 2011. 

585 
429 

2,655 
I49 

3,818 

2,269 
445 

1,104 
3,818 

95% 
96% 

{
3
) Plant availability represents the percentage of time in a period that the plant is available to generate power regardless of whether it is 

running. 
(
4

) Excludes facilities that provide power to TransCanada under PPAs. 
(S) Bckancour has been excluded from the availability calculation as power generation has been suspended since 2008. 
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Western Power's Comparable EBITDA of$120 million and Power Revenues of$27\kQlillim:rjl).first 
quarter 2011 increased $78 million and $115 million, respectively, compared to the same period in 
20 I 0, primarily due to higher overall realiZed power prices. Average spot market power prices in:, .. , 
Alberta increased 104 pt;r's~nt to!$83 per Ms~watt hour (MWh) in. first qu<lfter ,2011 fompa'tegto $41 
per MWh in first quarter lCJlO due fO unseasonably cold weather·cofhb'fnedmth1finpliiiilled'p'Jliiif<. 
outages, which caus~d an.irwrease in: demapd and a reduction in market supply. Western PQWH:~.v 
Comparable EBITDA il).. :fii:st quarter 20 II jncluded $39 million of earnings from the $und;iiice :A.· · 
power purchase arrange~ent (PP A), the' revenues and costs of which have been re¢ii'r{ft[c(i!S i:Ji~ugh 
Units I and 2 were on n:ormal· plant outages; Refer to the Recent Developments section iii this MD &A 
for further discussion regarding the Sundance A outage. ,, _ ., , '· :: . .. 

Western Power's Col1lffiodityPurchasesResold increased $37 million in first d~a~~~~ 2oi{co~pared 
to the saine period in 2010 primarily dudo higher volumes at Sheerness and increased retail contracts. 

. ' ·~:: •' . -. ' ., .. _ ' -.. ,.. 
Eastern Power's Comparable EBITDA of$80 million and Power Revenues of$118million in first 
quarter 2011 increased $28 millionand $51 million, respectively, compared to.the same periqdih,ZOIO. 
The increases were primarily due to incremental earnings from Halton Hills, which went into service 
in September 2010. · · 

Plant Operating Costs and Other of $72 million in first quarter 2011, which includes fuel gas • 
consumed in power generation, increased $24 million compared to the same period in 2010 primarily 
due to incremental fuel consumed at Halton Hills. · .. 

Western Power manages the sale of its supply volumes on a portfolio basis. A portion of its supply is 
sold into the spot market to assure supply in case of an unexpected plant outage. The overall amount 
of spot market volumes is dependent upon: the ability to transact in forward sales markets at acceptable 
contract terms. This approach to portfolio management helps to minimize costs in situations where 
Western Power would otherwise have to purchase electricity in the open market to fulfill its 
contractual sales obligations. Approximately 76 per cent ofWestern Power sales volumes were sold 
under contract in first quarter 2011, compared to 67 per cent in first quarter 20 I 0. To r.educe its. 
exposure to spot market prices on uncontracted volumes, as at March 31,2011, Western Power had 
entered into fixed-price power sales contracts to sell approximately 6,300 gigawatt hours (GWh) for 
the remainder of2011and 6,800 GWh for 2012. 

Eastern Power is focused on selling power underlol1g~term contracts. In first quarter 2011 and 2010, 
100 per cent of Eastern Power's sales volumes were sold under contract and are expected to continue to 
be 100 per cent sold undercontract for the remainder of2011 and 2012. 
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Bruce Power Results!1l 

(TransCanada's proportionate share) 
(una~dited) Three months ended March 31 

/ . 2010 ( milliQns Q[ dollars unless otherwise indicated) 2011 

Revenues<2
> 213 225 

Opedting Expenses (136) 

COmparable IlBITbA''> 77 
(162) 

63 .·. 

Bruce A Comparable EBITDAt1> 34 ' 

Bruce B Comparable EBITDA tl> 43 
Comparable EBITDAt1> 77. 

13 
50 
63 

Depreciation and amortiZation {28) 
Comparable EBIT(l) 49 

{23) 
40 

Bruce Power- Other Information 
Plant availability 

Brucek 100% 65% 
BruceB 91% 98% 
Combined Bruce Power 94% 87% 

Planned outage days 
Bruce A - 35 

. Brut~B .. 
ii 

,., ;;, 

-
Unplanned outage days 

Bruce A 4 26 
BruceB 8 6 

Sales volumes {GWh) 
Bruce A 1,500 989 
Bruce B 2,032 2,155 

3,532 3,144 
Results per MWh 

"Bruce A power revenues $65 
Bruce B power revenues<3> $53 

$64 
$58 

Combined Bruce Power revenues $57 
Percentage of Bruce B ouqjut sold to spot markett•> 90% 

$60 
78% 

(I) Refer to the Non-GAAP Measures section in this MD&A for further discussion of Comparable EBITDA and Comparable EBIT. 
''1 Revenues include Bruce A's fuel cost recoveries of$8 million for the three months ended March 31, 2011 (2010- $5 million). 
(
3
) Includes revenues received under the floor price mechanism, from contract settlements and deemed generation, and the associated 

volumes. 
(
4

) All of Bruce B's output is covered by the floor price mechanism, including volumes sold to the spot market. 

TransCanada's proportionate share of Bruce A's Comparable EBITDA increased $21 million to $34 
million in first quarter 2011 as a result of higher volumes and lower operating expenses due to 
decreased outage days. Bruce A's plant availability in first quarter 2011 was 100 per cent with four 
outage days compared to an availability of 65 per cent and 61 outage days for the same period in 2010. 
Results in first quarter 2010 also included the positive impact of a payment made from Bruce B to 
Bruce A regarding 2009 amendments to a long-term agreement with the Ontario Power Authority 
(OPA). The net positive impact reflected TransCanada's higher percentage ownership interest in 
Bruce A. 

TransCanada's proportionate share of Bruce B's Comparable EBITDA decreased $7 million to $43 
million in first quarter 2011 from $50 million in first quarter 2010 due to lower realized prices 
resulting from the expiry of fixed-price contracts at higher prices, and lower volumes and higher 
operating expenses due to increased outage days, partially offset by the payment made in first quarter 
2010 to Bruce A regarding the 2009 amendments to a long-term agreement with the OPA. Bruce B's 
plant availability in first quarter 2011 was 91 per cent with 29 outage days compared to an availability 
of98 per cent and six outage days in the same period in 2010. 
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Under a contract with the OPA, all output from Bruce A in first quarter 2011 was sold at a fixed price 
of $64.71 per MWh (before recovery of fuel costs from the OPA) compared to $64.45 per MWh in first 
quarter 2010. Also under a contract with the OPA, all output from the BruceB:units·was subjectto a 
floor price of$48.96 per MWh~IJ. :fu"st qM&t~r, ~9ll!:()l11Pared to $48.76 per MWh in first q-gane,,2010. 
Both the Bruce A and Bruce B c(:nifiicfpnces,an; adjusted annually for inflation 01.1 f\.pril L .·.Effective 
April!, 2011, the fixed price for output from Bruce"Airtcreased to'$66.33 per MWhand the Bruce B 
floor price increased to $50.18 per MWh. 

Amounts received under the Brlite B floor price mechanism within a calendar year are subject to . 
repayment if the monthly average spot price exceeds the floor price. With respect to 2011, 
TransCanada currently expects spot pricesto be less than the floor price forthe remainder of the year, 
therefore, no amounts recordedjri revenues in first quarter 2011 are expected to be repaid. · · ' 

Bruce B enters into fixed-price contracts whe;eby Bruce B receives or pays the diffe~en~e betwe~n the 
contract price and the spot price. Bruce B's realized price decreased $5 per MWh to $53 per MWh in 
first quarter 2011 compared to the same period in 2010 and reflected revenues recognized from both 
the floor price mechanism and contract sales .. The decrease was a result of the majority ofhigher­
priced contracts entered into in previous years dpiri.ng l:iy the end of December 2010.fis the 
remaining contracts expire, a further reduction in realized prices at Bruce B in future periods is 
expected. At March 31, 2011, Bruce B had sold forward net volumes of approximately 500 GWh and 
670 GWh, representingTransCanada's proportionate share, for the remainder of2011 and 2012, 
respectively. 

The overall plant availability percentage in 2011 is expected to be in the mid-80s for the two operating 
Bruce A units and in the high 80s for the four Bruce B units. A planned maintenance outage of 
approximately seven weeks coriunenced on Aprill5, 2011 ori Bruce B Unit 7. Bruce A expects an 
outage of approximately one week on Unit 3 in June 2011. For further information on Bruce Power's 
planned maintenance outages, refer to the MD&A in TransCanada's 2010 Annual Report. 

As at March 31, 2011, Bruce A had incurred approximately $4.2 billion in costs for the refurbishment 
and restart of Units 1 and 2, and approximately $0.3 billion for the refurbishment of Units 3 and 4. 
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U.S. Power 

U.S. Power Comparable EBIT(Il!Zl 

(unaudited) Three months ended March 31 

~(m~i~lli~·o~m~o~fU~.S~·=do~ll=ar~~~--------------------~2~0~1~1~ 2010 

Revenues 
Powerl'l 
Capacity 
Othert•J 

Commodity purchases resold 
Plant operating costs and otherl•J 
General, administrative and support costs 
Comparable EBITDAl'l 
Depreciation and amortization 
COmparable EBITttJ 

255 
3? 
30 

324 
(i31) 
(122) 

(9) 
62 

(30) 
32 

232 
40 
25 

297 
(136) 

(88)'' 
(9) 
64 

(25) 
39 

TRANSCANADA [16 

ttl Refer to the Non-GAAP Measures section in this MD&A for further disCussion of Comparable EBITDA and Comparable EBIT. 
l'l Includes phase two of Kibby Wind effective October 2010. 
<3> The re~zed g~s_ and losses fr<?m deriva~ves used to purch!J.se and sell power~ natural gas and fuel oil to manage U.S. Power's assets 

are- presented On a net basis in Power R~venues. . . _ 
<4> -I:O,'ch.ldes revenues ~4 cOsts related tO a third-party service agreement at Ravenswood. 

. . '- ~- . .. ·- -,-- . '' ~ - . 

U.S. Power Operating Statistics0
> 

Three months ended March 31 

~~=n=au=d=it=ed~)~----------------------------~20~1~1_, 2010 

Sales Volumes ( GWh) 
Supply 

Generation 
Purchased 

Plant A vailabilityl'll'l 

1,291 
1,939 
3,230 

82% 

891 
2,486 
3,377 

86% 

OJ Includes phase two of Kibby Wind effective October 2010. 
(Z) Plant availability represents the percentage of time in a period that the plant is available to generate power regardless of whether it is 

running. 
(3) Plant availability decreased in the three months ended March 31, 2011 due to the impact of a planned outage at Ravenswood. 

U.S. Power's Power Revenues in first quarter 2011 ofUS$255 million increased from US$232 million 
in the same period in 2010 as a result of higher realized power prices and incremental revenues from 

, the second phase of Kibby Wind which was placed in service in October 2010, partially offset by lower 
volumes of power sold. 

Commodity Purchases Resold ofUS$131 million in first quarter 2011 decreased from US$136 million 
in the same period in 2010 primarily due to a decrease in the quantity of power purchased for resale, 
under power sales commitments to wholesale, commercial and industrial customers in New England 
in first quarter 2011, partially offset by higher power prices per MWh purchased. 

Plant Operating Costs and Other, which includes fuel gas consumed in generation ofUS$122 million 
in first quarter 2011, increased US$34 million over the same period in 2010 primarily due to higher 
fuel costs as a result of increased generation in first quarter 2011 and reduced lease costs in first quarter 
2010. 
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U.S. Power focuses on selling power under short- and [ong-termcontractsto wholes~e,commercial 
and industrial customers in the New England, New York and PJM Iriterconriectionpower iriaikets . 

. ExpQs)lr_eto fluctuations in spot prices on these power s~es commitments are hedged with a _ .. 
combination offorwardp11rchases of power,forward purchas~s of fuelto generate power and through 
the use of financial contracts. A~ at March 31, 2011, approximately 4,300 GWh or 60 per cent of U.S. 
Power's planl).ed generation is contracted for the remainder of2011. Planned generation fluctuates 
depending ori hydrology; wind _conditions, commodity prices and the resulting dispatch of the assets, 
and power sales fluctuate based on customer usage. The seasonal nature of the U.S. Power business 
generally results in higher generation volumes in the summer months. 

Natural Gas Storage 

Natural Gas Storage's Comparable EBITDA in first quarter 2011 was $29 million compared to $51 
million for the same period in 2010. The decrease in Comparable EBITDA in first quarter 2011 was 
primarily due to decreased third-party storage and proprietary natural gas revenues as a result of!ower 
realized natural gas price spreads. · 

Other Income Statement Items 

Comparable Interest Expense 

(unaudited) Three months ended March 31 
~(m~ill~io~m~o~f<d~ol=~~~~)----------------------~2~0~1~1~ 2010 

Interest on long-term debt( I) 

Canadian dollar-denominated 
U.S. dollar-denominated 
Foreign exchange 

Other interest and amortization 
Capitalized interest 
Comparable Interest Expense<•> 

01 Includes interest on Junior Subordinated Notes. 

122 
182 

(3) 
301 

6 
(97) 
210 

131 
159 

6 
296 

20 
(134) 
182 

(Zl Refer to the Non-GAAP Measures section in this MD&A for further discussion of Comparable Interest Expense. 

Comparable Interest Expense in first quarter2011 increased $28 million to $210 million from $182 
million in first quarter 20 I 0. The increase reflected decreased capitalized interest for Keystone, which 
commenced full operations in February 2011, and incremental interest expense on debt issues of 
US$1.25 billion in June 2010 and US$1.0 billion in September 2010. These increases were partially 
offset by Canadian dollar-denominated debt maturities in 2010 and 2011, and the positive impact of a 
weaker U.S. dollar on U.S. dollar-denominated interest. Comparable Interest Expense in first quarter 
2010 included losses on derivatives used to manage TransCanada's exposure to fluctuating interest 
rates. 

Comparable Interest Income and Other in first quarter 20 II increased $7 million to $31 million from 
$24 million in first quarter 2010. The increase reflected higher realized gains on derivatives used to 
manage the Company's net exposure to foreign exchange rate fluctuations on U.S. dollar-denominated 
income. 

Comparable Income Taxes were $185 million in first quarter 2011 compared to $118 million for the 
same period in 20 I 0. The increase was primarily due to higher pre-tax earnings in 2011 compared to 
2010. 
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Liquidity and Capital Resources 

TransCanada' s financial position remains sound and consistent with recent years as does its ability to 
generate cash in the short and long term to provide liquidity, maintain financial capacity and 
flexibility, and provide for planned growth. TransCanada' s liquidity is underpinned by predictable 
cash flow from operations, cash balances on hand and unutilized committed revolving bank lines of 
US$1.0 billion, $2.0 billion and US$800 million, maturing in November 2011, December 2012 and 
December 2012; respectively. These facilities also support the Company's commercial paper programs. 
In addition, at March 31, 2011, TransCanada's proportionate share of unutilized capacity on 
committed bank facilities at TransCanada-operated affiliates was $113 million with maturity dates in 
2011 and 2012. As at March 31, 2011, TransCanadahad remaining capacity of$1.75 billion, $2.0 
billion and US$1.75 billion under its equity, Canadian debt and U.S. debt shelf prospectuses, 
respectively. TransCanada's liquidity, market and other risks are discussed further in the Risk 
Management and Financial Instruments section in this MD&A. 

At March 31, 2011, the Company held Cash and Cash Equivalents of $0.6 billion compared to $0.8 
billion at December 31, 2010. The decrease in Cash and Cash Equivalents was primarily due to 
expenditures for the Company's capital program, debt repayments and dividend payments, partially 
offset by increased cash generated from operations. 

Operating Activities 

Funds Generated from Operations(ll 

(unaudited) Three months ended March 31 
_...(m:.;;i;;;lli;;;;ons.;:.:.o'-'d""o'"lla;;;.'=<s) ____________ ....;:2;;;.01;.;1:......, 2010 

Cash Flows 
Funds generated from operations(') 
Decrease in operating working capital 
Net cash provided by operations 

919 
90 

1,009 

723 
109 
832 

Ul Refer to the Non-GAAP Measures section in this MD&A for further discussion of Funds Generated from Operations. 

Net Cash Provided by Operations increased $177 million for the three months ended March 31, 20 ll 
. compared to the same period in 2010, reflecting increased Funds Generated from Operations and 

changes in operating working capital. Funds Generated from Operations for the first quarter 2011 were 
$919 million compared to $723 million for the same period in 2010. The increase was primarily due to 
an increase in cash generated through earnings. 

As at March 31, 2011, TransCanada's current liabilities were $5.1 billion and current assets were $2.8 
billion resulting in a working capital deficiency of $2.3 billion. Excluding $2.2 billion of Notes Payable 
under the Company's commercial paper programs and draws on its line-of-credit facilities, · 
TransCanada's working capital deficiency was $0.1 billion. The Company believes this shortfall can be 
managed through its ability to generate cash flow from operations as well as its ongoing access to 
capital markets. 

Investing Activities 

Trans Canada remains committed to executing its remaining $11 billion capital expenditure program. 
For the three months ended March 31, 2011, capital expenditures totalled $0.8 billion (2010- $1.3 
billion) primarily related to refurbishment and restart of Bruce A Units 1 and 2, Keystone, expansion 
of the Alberta System, and construction of the Guadalajara natural gas pipeline. 
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Financing Activities 

In January 2011, TCPLr~tired $30Q .millicm of 4.3 per cent d~bentwe$, . . -. - .~ ' ·- ' - - '' - . 

The Company is well positioned to fund its existing caphru p~ogfani th~orighits iriteriiaJiy.:"genenited 
cash flow and its continued access to capital markets. TransCan.ada will also cqntinue tp examine .. 
opportunities for portfolio management, including an ongoing roie for PipeLines LP, in finanCing its 
capital, progr3Jll, . ,, .. :: .. .: ., - _ .. · . · .' . . ·· .. : - · .. . . : . : / ,. _ _ 

Dividends. 

o!l April28, 2011, TransCanada's Boai"d of Directors declared a quarterly dividend of $0.42 per ;hare 
for the quarter ending June 30, 2011 on the Company's outstanding common shares. Tl;te dividend is 
payable on July 29,2011 to shareholders, of record at th~ close qfbusiness onJime 30, 2011.In 
addition, quarterly dividends of$0.2875 and $0.25 p~r Series 1 and Ser.ies 3 preferred share, 
respectively, were declared for the quarter ending June 30, 2011. The dividends are payable on June 30, 
2011 to sbareholdersofi-ecord attb~ close of business on May 31, 2011. F!lrtbermore, a quarterly 
dividend of $0.275 per ~eries 5 preferred share was declared for the period ending July 30, 2011, 
payable on AugustZ, 2011 to shareholders of record at the close of business on June 30, 2011. 

Commencing with the dividends declared April28, 2011, common shares purchased with reinvested 
cash dividends under TransCanada's Dividend Reinvestment and Share Purchase. Plan (DRP) will no 
longer be satisfied with shares issued from treasury at a discount but rather will be acquired on the 
Toronto Stock Exchange at 100 per cent of the weighted average purchase price. The .DRP is available 
for dividends payable on TransCanada's common and preferred shares, and TCPL's preferred shares. 
In the three months ended March 31, 2011, TransCanada issued 2.6 million (2010 -2.3 million) 
common shares under its DRP, in lieu of making cash dividend payments of$93 million (2010- $78 
million). 

Contractual Obligations 

During first quarter 2011, TransCanada bad a net reduction to its purchase obligations primarily due 
to the settlement of its commitments in the normal course ofbusiness. There have been no other 
material changes to TransCanada's contractual obligations from December 31,2010 to March 31, 

·· 2011, including payments due for the next five years and thereafter. For further information on these 
contractual obligations, refer to the MD&A in TransCanada's 2010 Annual Report. 

Significant Accounting Policies and Critical Accounting Estimates 

To prepare financial state~ents that conform with GAAP, TransCanada is required to make estimates 
and assumptions that affect both the amount and timing of recording assets, liabilities, revenues and 
expenses since the determination of these items may be dependent on future events. The Company 
uses the rnost current information available and exercises careful judgement in making these estimates 
and assumptions. 

TransCanada's significant accounting policies and critical accounting estimates have remained 
unchangedsince December 31,2010. For further information on the Company's accounting policies 
and estimates refer to the MD&A in TransCanada's 2010 Annual Report; 
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Changes in Accounting Policies 

The Company's accounting policies have not changed materially from those described in. 
TransCanada's 2010 Annual Report except.as follows: 

Changes in Accounting Policies for 2011 

Business Combinations, Consolidated Financial Statements and Non-Controlling Interests 
Effective January 1, 2011, the Company adopted CICA Handbook Section 1582 "Business 
Combinations", which is effective for business combinations with an acquisition date after January 1, 
2011. This standard was amended to require additional use of fair value measurements, recognition of 
additional assets and liabilities, and increased disclosure. Adopting the standard is expected to have a 
significant impact on the way the Company accounts for future business combinations. Entities 
adopting Section 1582 were also required to adopt CICA Handbook Sections 1601 "Consolidated 
Financial Statements" and 1602 "Non-Controlling Interests". Sections 1601 and 1602 require Non­
Controlling Interests to be presented as part of Shareholders' Equity on the balance sheet. In addition, 
the income statement of the controlling parent now includes 100 per cent of the subsidiary's results 
and presents the allocation of income between the controlling and non-controlling interests. Changes 
resulting from the adoption of Section 1582 were applied prospectively and changes resulting from the 
adoption of Sections 1601 and 1602 were applied retrospectively. 

Future Accounting Changes 

U.s: GAAP /International Financial Reporting Standards 
The CICA's Accounting Standards Board (AcSB) previously announced that Canadian publicly 
accountable enterprises are required to adopt International Financial Reporting Standards (!FRS) as 
issued by the International Accounting Standards Board (IASB), effective January 1, 2011. 

In accordance with GAAP, TransCanada follows specific accounting policies unique to a rate-regulated 
business. These rate-regulated accounting (RRA) standards allow the timing of recognition of certain 

. revenues and expenses to differ from the timing that may otherwise be expected in a non-rate­
regulated business under GAAP in order to appropriately reflect the economic impact of regulators' 
decisions regarding the Company's revenues and tolls. 

In July 2009, the IASB issued an Exposure Draft "Rate-Regulated Activities", which proposed a form of 
RRA under !FRS. At its September 2010 meeting, the IASB concluded that the development ofRRA 
under !FRS requires further analysis and removed the RRA project from its current agenda. 
TransCanada does not expect a fir\al RRA standard under !FRS to be effective in the foreseeable future. 

In October 2010, the AcSB arid the Canadian Securities Administrators amended their policies 
applicable to Canadian publicly accountable enterprises that use RRA in order to permit these entities 
to defer the adoption ofiFRS for one year. TransCanada deferred its adoption and accordingly will 
continue to prepare its consolidated financial statements in 2011 in accordance with Canadian GAAP, 
as defined by Part V of the CICA Handbook, in order to continue using RRA. 

As an SEC registrant, TransCanada prepares and files a "Reconciliation to United States GAAP" and 
has the option to prepare and file its consolidated financial statements using U.S. GAAP. As a result of 
the developments noted above, the Company's Board of Directors have approved the adoption of U.S. 
GAAP effective January 1, 2012. 

U.S. GAAP Conversion Project 
Effective January 1, 2012, the Company will begin reporting under U.S. GAAP. TransCanada's !FRS 
conversion team has been redeployed to support the conversion to U.S. GAAP. The conversion team is 
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led by a multi-disciplinary Steering Committee that provides directional leadership for the adoption of 
U.S. GAAP. Management also updates TrarisCanada's Audit Committee on the pr.ogress of the U.S. 
GAAP project at each Audit Committee meeting. · 

. -; -- -, ~ . 

U.S. GAAP training is being'provided to TransCanada staff and directors who are impacted by the·. 
conversion. Significant changes to existing systems and processes are not required to implement U.S. 
GAAP as the Company's primary accounting standard since TransCanada prepares and files a 
"Reconciliation to United States GAAP". · 

Identified differences between Canadian GAAP and U.S. GAAP that are significant to the Company are 
explained below and are consistent with those currently reported in the Company's publicly-filed 
"Reconciliation to United States GAAP." 

Joint Ventures 
Canadian GAAP reqnires the Company to account for certain investments using the proportionate 
consolidation method of accounting whereby TransCanada's proportionate share of assets, liabilities, 
revenues, expenses and cash flows are included in the Company's financial statements. U.S. GAAP 
does not permit the use of proportionate consolidation with respect to TransCanada's joint ventures 
and requires that such investments be recorded using the equity method of accounting. 

Inventory 
Canadian GAAP allows the Company's proprietary natural gas inventory held in storage to be 
recorded at its fair value. Under U.S. GAAP, inventory is recorded at lower of cost or market. 

Income Tax 
Canadian GAAP reqnires that the Company record current income tax benefits resulting from 
substantively enacted Canadian federal income tax legislation. Under U.S. GAAP, the legislation must 
be fully enacted for income tax adjustments to be recorded. 

Employee Benefits 
Canadian GAAP requires an entity to recognize an accrued benefit asset or liability for defined benefit 
pension and other postretirement benefit plans. Under U.S. GAAP, an employer is required to . 
recognize the pverfunded or underfunded status of defined benefit pension and other postretirement 
benefit plans as an asset or liability in'its balance sheet and to recognize changes in the funded status 
through Other Comprehensive Income in the year in which the change occurs. 

Debt Issue Costs 
· Canadian GAAP requires debt issue costs to be included in long-term debt. Under U.S. GAAP these 
costs are classified as deferred assets. 

Financial Instruments and Risk Management 

TransCanada continues to manage and monitor its exposure to counterparty credit, liquidity and 
market risk. 

· Counterparty Credit and Liquidity Risk 

TransCanada's maximum counterparty credit exposure with respect to financial instruments at the 
balance sheet date, without taking into account security held, consisted of accounts receivable, the fair 
value of derivative assets, and notes, loans and advances receivable. The carrying amounts and fair 
values of these financial assets, except amounts for derivative assets, are included in Accounts 
Receivable and Other in the Non-Derivative Financial Instruments Summary table below. Letters of 
credit and cash are the primary types of security provided to support these amounts. The majority of 
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counterparty credit exposure is with counterparties who are investment grade. At March 31, 2011, 
there were no significant amounts past due or impaired. 

At March 31, 2011, the Company had a credit risk concentration of$297 million due from a 
creditworthy counterparty. This amount is expected to be fully collectible and is secured by a guarantee 
from the counterparty's parent company. 

The Company continues to manage its liquidity risk by ensuring sufficient cash and credit facilities are 
available to meet its operating and capital expenditure obligations when due, under both normal and 
stressed .economic conditions. · 

Natural Gas Storage Commodity Price Risk 

At March 31, 2011, the fair value of proprietary natural gas inventory held in storage, as measured 
using a weighted average of forward prices for the following four months less selling costs, was $49 
million (December 31, 2010 - $49 million). The change in the fair value adjustment of proprietary 
natural gas inventory in storage in the three months ended March 31, 2011 resulted in net pre-tax 
unrealized gains of $2 million (2010 -losses of $24 million), which was recorded as an increase in 
Revenues and ruventories. The chal).ge in fai}: value of natural gas forward purchase and sale contracts 
in the three months ended March 31,' 2011 resulted in net pre-tax unreilized losses of$7 million (2010 
-gains of $3 million), which W':\S included in Revenues. 

VaR Analysis 

TransCanada uses a Value-at-Risk (VaR) methodology to estimate the potential impact from its 
exposure to market risk on its liq1,1id open positions. VaR represents the potential change in pre-tax 
earnings over a given holding period. It is calculated assuming a 95 per cent confidence level that the 
daily change resulting from normal market fluctuations in its open positions will not exceed the 
reported V aR. Although losses are not expected to exceed the statistically estimated VaRon 95 per cent 
of occasions, losses on the other five per cent of occasions could be substantially greater than the 
estimated VaR. TransCanada's consolidated VaR was $14 million at March 31,2011 (December 31, 
2010-$12 million). The increase from December 31, 2010 was primarily. due to increased Alberta 
power forward prices as well as increased price volatility in th~ Alberta power market. 

Net Investment in Self-Sustaining Foreign Operations 

The Company hedges its net investment in self-sustaining foreign operations (on an after-tax basis) 
with U.S. dollar-denominated debt, cross-currency interest rate swaps, forward foreign exchange 
contracts and foreign exchange options. At March 31, 2011, the Company had designated as a net 
investment hedge U.S. dollar-denominated debt with a carrying value of $9.5 billion (US$9.8 billion) 
and a fair value of$10.8 billion (US$11.1 billion). At March 31, 2011, $251 million (December 31, 
2010 - $181 million) was included in Intangibles and Other Assets for thefair value offorwards and 
swaps used to hedge the Company's net U.S. dollar investment in foreign operations. 
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The fair values and notional principal amounts for the derivatives· designated as a net investment hedge 
were as follows: 

Derivatives Hedging Net Investment in Self-Sustaining Foreign l)pefations ·. 

Asset/(Liability) 
(unaudited) 

{inilliiins o dollars) 

U.S. dollar cross-currency swaps 
(maturing 2011 to 2017) 

U.S. dollar forward foreign exchange contracts 
(maturing 2011) 

(1) Fair values equal carrying values. 

: Non-Derivative Financial Instruments Summary 

March 31,2011 

Fair 
Value1'> 

246 

5 

251 

Notional or 
Principal · 
Amo.unt. 

US3,150 

US550 

US3,700 

December31; 2010 

Fair 
Value0 > 

179 

2 

181 

·Notional or 
Principal 
Amount 

us 2,800 

us 100 

US2,900 

The carrying and fair values of non-derivative financial instruments were as follows: 

March 31,2011 December 31,2010 
(unaudited) Carrying Fair Carrying Fair 
(millions of dollars) Amount Value Amount Value 

FinancialAssets11> 
Cash and cash equivalents · 576 576 764 764 
Accounts receivable and other12ll>l 1,573 1,607 ),555 1,595 
Available-for-sale assets12l 25 25 20. 20 

2,174 2,208 ·2,339 2,379 

Financial Liabilities1'li>) 

Notes payable 2,192 2,192 2,092 2,092 
Accounts payable and deferred amounts1'l 1,133 1,133 1,436 1,436 
Accrued interest 336 336. 367 367 
Long-term debt 17,327 20,416 17,922 21,523 

_.junior subordinated notes 962 969 985 992 
Long-term debt of joint ventures 849 944 866 971 

22,799 25,990 23,668 27,381 

(1) 

0) 

Consolidated Net Income in first quarter 2011 included losses of $9 million (2010 -losses of$7 million) for fair value adjustments 
related to interest rate swap agreements on US$350 million (2010- US$250 million) of Long-Term Debt. There were no other 
unrealized gains or losses from fair va],ue adjustments to the nOn-derivative financial instruments. 

(l) 

• (4) 

At March 31,2011, the Consolidated Balance Sheet included financial assets of$1,254 million (December 31,2010-$1,271 million) 
iri Accounts Receivable, $38 million (December 31, 2010-$40 million) in Other Current Assets and $306 million (December 31, 
2010- $264 million) in Intangibles and Other Assets. 
Recorded at ainortized cost, except for the US$350 million (December 31, 2010- US$250 million) ofLong-Term Debt that is 
adjusted to fair value. · 
At March 31, 2011, the Consolidated Balance Sheet included financial liabilities of$1,10lmillion (December 31,2010-$1,406 
million) in Accounts Payable and $32 million (December 31,2010-$30 million) in Deferred Amounts. 
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Derivative Financial Instruments Summary 

Information for the Company's derivative financial instruments, excluding hedges of the Company's 
net investment in self-sustaining foreign operations, is as follows: 

March31,2011 
(unaudited) 
(all amounts in millions unless otherwise Natural Foreign 

. indicated) Power Gas Exchan e Interest 

Derivative Financial htstruments 
Held for Trading(') 
Fair Values<'l 

Assets $175 $123 $10 $17 
Liabilities $(132) $(154) ${16) $(18) 

Notional Values 
Volumes<•> 

Purchases 21,828 169 
Sales 24,462 132 

Canadian dollars 836 
U.S. dollars us 1,839 US250 
Cross-currency 47/US37 

Net unrealized (losses)/gams in the three 
months ended March 31, 20ll <41 $(1) $(16) $2 ${1) 

Net realized gains/(lossesJ in the three months 
ended March 31, 20ll <4 ·· $3 ${26) $21 $2 

Maturity dates 2011-2015 2011-2015 2011-2012 2011-2016 

Derivative Financial Instruments 
in Hedgin~ Relationships<•><•> 
Fair Values ' 1 

Assets $75 $6 $- $9 
Liabilities $(177) $(19) $(56) $(19) 

Notional Values 
Volumes<•> 

Purchases 18,273 16 
Sales 7,906 

U.S. dollars US120 us 1,000 
Cross-currency 136/US 100 

Net realized losses in the three months ended 
March31, 20ll<41 $(38) $(3) $- $(5) 

Maturity dates 2011-2015 2011-2013 2011-2014 2011-2015 

(1) 

I~ 
(3) 

(4) 

All derivative financial instruments in the held-for-trading classification have been entered into for risk management purposes and 
are subject to the Company's risk management strategies, policies and limits. These include derivatives that have not been 
designated as hedges or do not qualify for hedge accounting treatment but have been entered into as economic hedges to manage 
the Company's exposures to market risk. 

151 

Fair values equal carrying values. 
Volumes for power and natural gas derivatives are in GWh and Bcf, respectively. 
Realized and unrealized gains and losses on held-for-trading derivative financial instruments used to purchase and sell power and 
natural gas are included net in Revenues. Realized and unrealized gains and losses on interest rate and foreign exchange derivative 
financial instruments held for trading are included in Interest Expense and Interest Income and Other, respectively. The effective 
portion of unrealized gains and losses on derivative financialhlstruments in cash flow hedging relationships is initially recognized in 
Other Comprehensive Income and reclassified to Revenues, Interest Expense and Interest Income and Other, as appropriate, as the 
original hedged item settles. 
All hedging relationships are designated as cash flow hedges except for interest rate derivative financial instruments designated as 
fair value hedges with a fair value of$9 million and a notional amount ofUS$350 million. Net realized gains on fair value hedges for 
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the. three·· months ended March 31-;,2011 were.$2 million.and_.were incluP.ed in Interest_Expe~se.)nJirs~ quart_e_r,2011-, . .fue Company 
did not record any amounts in Net Income related to ineffectiven·e$5 f(!t -fair value hedges.·.:-- --,,~ ' _ .. -· "': -. _· _ ,- ~; .--:.: 

(6) 
For the three mo~ths ended March 31,2011, Net Income included losses of$3 .million for changes in the fair value ofp~wer and 
natural gas cash flow hedges that were ineffectiy~ _41: gff.;s~~g ~~:~~~~~- -~P.~ . .val_u~ ,of th~~- ~e~ate_4 ,t!.I}derlfi.ng_ pos~\iq~:;,. ;FPJ:" the 
three months ended March_ 31, ~011, there were no gams or losses mcluded m Net Income for discOntlinied dish flow hedg·es.-No 
am?unts have _beell -~eluded fr:~m, the assessment b_fhedge, effectiveness. _ . 

-~ ·.r ·-. ,.:.• -'." 'f'~~ .. -:';, --~· '-· ~j. .· .. - :"' .. ::.- .. - ~'' 

2010 
(unaudited) ,, , 
(all amounts in millions unless othiftWise, · · · 
indicated) 

Derivative Financial Instruments 
Held for Trading 
Fair Values(I)(2) 

Assets 
Liabilities 

Notional Values1'l 
Volumes<3> 

Purchases 
Sales 

Canadian dollars 
u.s.' dollars. 
Cross-currency 

Net unrealized (losses)/gains in the three 
months ended March 31, 2010<4> 

Net realized gains/ (losses) in the three 
months ended March 31, 2010<4>. 

M~~rily--~~tes<~r' 

DeriVative Financial Instruments 
in Hedgin~Relationshipsi'li'l 
-Fair Ya.lues l)(2) 

Assets 
Liabilities 

Notionaivatuesi'l · 
Volumes(3) • 

Purchases 
Sales 

U.S. dollars. 
Cross-currency 

Net realiZed losses in the three months 
encled March 31, 201014

> 

Maturi;>' dates1;l . 

(1). 

(2) 
Fair Values equal carrying values. 
As at December 31,2010. 

·Power 

$169 
$(129) 

15,610 
18,114 

-

$(16) 

$22 

20li-201~ 

$112 
$(186) 

16,071 
10,498 

($7) 

2011-2015 

· ·· Nahfrai 
Gas 

$144 
$(173) 

158 
96 

$2 

$(12) 

2011-2015 

$5 
$(19) 

17 

$(3). 

2011-2013 

(3) Volumes for power and natural gas derivatives are in GWh and Bcf, respectively. 

,, Foreign .. 
Exchan e 

$8 
$(14) 

us 1,479 
47/US 37 

'$8 

2011-2012 

$-
$(51) 

us 120 
136/US 100 

2011-2014 

Interest 

$20 
·. $(21) 

.. , 

. 736 
US250 

$(4) 

.$(4) 

2011-2016 

$8 
$(26) 

us 1,125 

$(10) 

2011-2015 

(4) Realized and unrealized gains and losses on held-for-trading derivative financial instruments used to purchase and sell power and 
natural gas are included net in Revenues. Realized and unrealized gains and losses on interest rate_ arid fofeign exchange deriv<itive 
financial instruments held for trading are included in Interest-Expense and Interest Income and Other, respectively. The effective 
portion of unrealized gains and losses on derivative financial instruments in cash flow hedging relationships-is initially recognized in 
Other Comprehensive Income and reclassified to Revenues, Interest Expense and Interest Income and Other, as apprOpriate, as the 

(S) 
original hedged item settles. 
All hedging relationships are designated as cash flow hedges except for interest rate 4erivative financial instruments designated as 
fair value hedges with a fair value of $8 million and a notional amount ofUS$250 million at December 31, 2010. Net realized gains 
on fair v~ue hedges for the three months ended M~rch 31,"2010 were $1 million and were included in Interest Expense. In first 

· qu:aitet 2010~ the"CoiDpany'did- ilot record any_ amO~ts in Net Income related to· ineffectiveness for fair yalue hedges.- . · 
1•>. For the three months ended March 31, 2010,Net Income included losses of $8 million for changes in the fair value of power,and 

riatural gas cash -flOw hedges that were ineffective· in offsettiD.g -the chai:rge in fair Value of their i-elated.unde"dying positionS. FOr the . ' ~ '' .. ' ' -· . ' - - . . . 
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three months ended March 31, 201o-, there were no gains or losses included in Net Income for discontinued cash flow hedges. No 
amounts were excluded from the assessment of hedge effectiveness. 

Balance Sheet Presentation of Derivative Financial Instruments 

The fair value of the derivative financial instruments in the Company's Balance Sheet was as follows: 

(unaudited) 
(millions o dollars) 

Current' 
Other current assets 
Accounts payable 

Long-term 
Intangibles and other assets 
Deferred amounts 

Other Risks 

March 31, 2011 

243 
(326) 

423 
(265) 

December 31,2010 

273 
(337) 

374 
(282) 

AdditioJ1al risks faced by the Company are discussed in the MD &A in TransCanada' s 2010 Annual 
Report. These risks remain substantially unchanged since December 31, 2010. 

Controls and Procedures 

As of March 31, 2011, an evaluation was carried out under the supervision of, and with the 
participation of management, including the President and Chief Executive Officer and the Chief 
Financial Officer, of the effectiveness ofTransCanada's disclosure controls and procedures as defined 
under the rules adopted by the Canadian securities regulatory authorities and by the SEC. Based on 
this evaluation, the President and Chief Executive Officer and the Chief Financial Officer concluded 
that the design and operation ofTransCanada's disclosure controls and procedures were effective at a 
reasonable assurance level as at March 31,2011. 

Dilling the recent fiscal quarter, there have been no changes in TransCanada's internal control over 
financial reporting that have materially affected, or are reasonably likely to materially affect, 
TransCanada' s internal control over financial reporting. 

Outlook 

Since the disclosure in TransCanada's 2010 Annual Report, the Company's earnings outlook for 2011 
has improved due to higher overall realized power prices in Western Power in first quarter 2011. With 
the expectation of more normalized weather and additional generation capacity corning into the 
Alberta market, TransCanada does not expect these prices to remain at the higher first quarter levels 
for the remainder of 2011. For further information on outlook, refer to the MD &A in TransCanada's 
2010 .Arinual Report. 

Recent Developments 

Natural Gas Pipelines 

Canadian Mainline 

In February 2011, the NEB approved TransCanada's application for revised interim 2011 Canadian 
Mainline tolls, effective March 1, 2011. The revised interim tolls are consistent with the existing 2007-
2011 settlement with two adjustments that resulted in a lower revenue requirement and therefore 
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lower interim tolls; Trans Canada is preparing an application to the NEB for approval of final rates for 
2011, which it expects to file on April29, 2011. The. Company has contitnied.discussions with shippers 
and other stakeholders to develop a tolling arrangeniept for tne:next several years to enhance the' ·· 
competitiveness of the Canadian Mainline and the,Western Canadian Sedimentary Basin: 
Unfortunately, discussions have not resulted in such an arrangement and it appears that TransCanada 
will be filing a comprehensive application with the NEB later in 2011 to address tolls for 2012 and 
beyond. · " 

In first quarter 20ll,throughput volumes and revenues were higher than projected in the 2011 interim 
tolls application due to colder than anticipated weather. The final revenue·variance for 2011 will 
depend on actual throughput volumes in 2011 and an•NEBdedsion for fin.al2011.costs and tolls. 

TransCanada held a successful open season that closed in January 2011 and resulted in executed 
precedent agreements for the Canadian Mainline to transport 230,000 gigajoules per day (GJ/d) of 
natural gas from Marcellus shale gas reserves to eastern markets. The Company held another open 
season to respond to market interest in transporting additional Marcellus shale volumes on the 
Canadian Mainline. That open season closed April15, 2011 and is expected to result in the 
transportation of an additional150,000 GJ/d to markets east of the Parkway delivery point near 
Hamilton, Ontario, beginning November 1, 2013. Executed precedent agreements from these open 
seasons are expected to be used to support a facilities application that the Company plans to file with 
the NEB in third quarter 2011. 

Alberta System 

The Alberta System continues to operate under 2011 interim tolls approved by the NEB in 2010. 
Trans Canada anticipates filing for final 2011 tolls in second quarter 2011 that would reflect the 
provisions of the Alberta System 2010 - 2012 Revenue Requirement Settlement and commercial 
integration of the ATCO Pipelines system. The Company expects the revised tolls to be effective in 
third quarter 2011. 

The Horn River natural gas pipeline project was approved by the NEB in January 2011 and · 
commenced construction in March 2011. 

The Company has executed an agreement securing contractual support for a new project to connect 
100 million cubic feet per day (mmcf/d) of new natural gas supply in northeastern B.C. by 2014 with 
volumes expected to increase to 300 mmcf/d by 2020. This project is expected to extend the Horn 
River pipeline by approximately 100 kilometres (km) ( 62 miles) and to have an estimated capital cost 
of $265 million. 

In addition to the Horn River project, TransCanada continues to advance further pipeline 
development in B.C. and Alberta to transport new natural gas supplies. The Company has filed several 
applications with the NEB requesting approval of further expansions of the Alberta System to 
accommodate requests for additional natural gas transmission service throughout the northwest 
portion of the Western Canadian Sedimentary Basin. The total aggregate capital cost of these 
expansion projects is estimated to be $475 million. 

PipeLines LP 

On April26, 2011, the Company announced it entered into agreements to sell a 25 per cent interest in 
each of Gas Transmission Northwest LLC (GTN LLC) and Bison Pipeline LLC (Bison LLC) to 
PipeLines LP for an aggregate purchase price ofUS$605 million, which includes US$81 million of 
long-term debt or 25 per cent of GTN LLC debt outstanding. GTN LLC and Bison LLC own the GTN 
and Bison natural gas pipelines, respectively; The sale is expected to close in May 2011 and is subject to 
certain closing conditions. 
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At the end of April2011, PipeLines LP announced an underwritten public offering of 6,300,000 
common units at US$47.58 per unit. Gross proceeds of approximately US$300 million from this 
offering will be used to partially fund the acquisition with the balance funded by a draw on PipeLines 
LP's committed and available US$400 million bridge loan facility and a draw on PipeLines LP's 
US$250 million committed and available senior revolving credit facility. The underwriters were also 
granted a 30-day option to purchase an additional 945,000 common units at the same price. The 
offering is expected to close on May 3, 2011. 

As part of this offering, TransCanada will make a capital contribution ofUS$6 million to ll).aintain its 
two per cent general partnership interest in PipeLines LP. Assuming the underwriters exercise their 
option to p.urchase additional units, TransCanada's ownership in PipeLines LP is expected to be 
approximately 33.3 per cent. 

Mackenzie Gas Project 

In March 2011, the MGP received·a Certificate of Public Convenience and Necessity from the NEB, 
marking the end of the federal ,regulatory process. The MGP proponents continue to seek the 
Canadian government's support of an acceptable fiscal framework which would allow the project to 
progress. TransCanada remains CC?mmitted to advancing the project. 

i' ' 

Construction of the 305 km ( 190 miles) Guadalajara natural gas pipeline in Mexico was approximately 
90 per cent complete as of mid-April 2011. In addition, TransCanada and the Comisi6n Federal de 
Electricidad recently executed a contract to add a compressor station to the pipeline. The total capital 
cost of the project, including the compressor station, is expected to be approximately US$420 million. 
The pipeline is expected to commence commercial operations in late second quarter 2011 and the 
compressor station is anticipated to be in service in early 2013. · 

Alaska Pipeline Project 

The Alaska Pipeline Project team continues to work with shippers to resolve conditional bids received 
as part of the project's open season and is working toward the U.S. Federal Energy Regulatory 
Commission (PERC) application deadline of October 2012. 

Oil Pipelines 

Keystone 

In late January 2011, work was completed to allow the Wood River/Patoka section of the system to 
operate at its design pressure following the NEB's decision to remove the maximum operating pressure 
restriction in December 2010. In February 2011, the Cushing Extension commenced commercial 
operations, extending the pipeline system to Cushing, Oklahoma and increasing nominal capacity to 
591,000 Bbl/d. 

TransCanada' s Keystone U.S. Gulf Coast Expansion is now entering the final stages of regulatory 
review. On April15, 2011, the U.S. Department of State (DOS), the lead agency for U.S. federal 
regulatory approvals, issued a Supplemental Draft Environmental Impact Statement (SDEIS) in 
response to comments received on a Draft Environmental Impact Statement (DEIS) issued in April 
2010 and to address new and additional information received. The SDEIS provides additional 
information on key environmental issues, but does not change the conclusion reached in the DEIS that 
the project would enhance U.S. energy security, benefit the U.S. economy. and have limited 
environmental impact. The DOS has invited interested parties to comment on the SDEIS during a 45-
dayperiod, which concludes June 6, 2011. Following receipt of comments on the SDEIS and 
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subsequent publication of a Final Environmental Impact Statement, the DOS will consult with other 
U.S. federal agencies during a 90-day period to determine if granting approval for the U.S. Gulf Coast 
Expansion is in the national interest. The DOS has indiCated it will inake a filial decision regarding the 
Presidential Permit prior to the end of 201 L • · · 

The capital cost of Keystone, including the U.S. Gulf Coast Expansion, is estimated to be US$13 
billion, At March 31, 2011, US$7.6.qillion had been invested, including US$1.5pillion related tothe 
U.S. Gulf Coast Expansion. The remainder is expecteqtobe invested .between now.and the in~seivice 
date of the expansion, which is expected iri 2013. Capital £0Sts related ~b t~e construction of Keystone 

·are subject to capital cost risk- and reward-sharing mechanisms with Keystone's longcterm committed 
shippers. · · 

Ori March 31, 2011, Keystone filed revised fixed tolls for the W~od River/Patoka sectiqn of the. system 
with both the NEB and the FERC. The Company expects the revised tolls, which reflect the final . 
project costs of the Wood River/Patoka section, to be effective May 1, 2011, subject to regulatory 
approval. · · · 

In 2010, three entities, each of which had entered into Transportation Service Agreements for the. 
Cushing Extension, had filed separate Statements of Claim against certain ofTransCanada's Keystone 
subsidiaries in the Alberta Court of Queen's Bench seeking declaratory relief or, alternatively, damages 
in varying amounts. All of the claims have been discontinued on a without-cost and without-liability 
basis. 

Energy 

Sundance A 

In December 2010, the Sundance A Units 1 and 2 were withdrawn from service for testing and were 
subject to a force majeure claim by TransAlta Corporation (TransAlta) in January 2011. In February 
2011, TransAlta notified TransCanada that it had determined it was uneconomic to replace or repair 
Units 1 and 2, and that the Sundance A PPA should therefore be terminated. 

· TransCanada does not agree with TransAlta's determination on either the force majeure claim or the 
destruction claim and has disputed both matters under the binding dispute resolution process . 
provided in the PP A. As the limited information TransCanada has received to date does not support 
these claims, TransCanada continues to record revenues and costs under the PP A as though this event 
was a normal plant outage. 

Bruce 

Refurbishment work on Bruce A Units 1 and 2 continues with the connection of the refurbished Unit 2 
reactor to plant systems. Plant commissioning is underway on Unit 2 and will accelerate in second 
quarter 2011 when construction activities are essentially complete. Fuel Channel Assembly (FCA) is 
underway on Unit 1, with completion expected in second quarter 2011. The installation of these FCAs 
is the final stage of Atomic Energy of Canada Limited's work on the reactors. 

Subject to regulatory approval, Bruce Power expects to load fuel into Unit 2 in second quarter 2011 
and achieve a first synchronization of the generator to the electrical grid by the end of2011, with 
commercial operation expected to occur in first quarter 2012. Bruce Power expects to load fuel into 
Unit 1 in third quarter 2011, with a first synchronization of the generator during first quarter 2012 and 
commercial operation expected to occur during third quarter 2012. TransCanada's share of the total 
capital cost is expected to be approximately $2.4 billion of which $2.1 billion was incurred as of March 
31,2011. 
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Coolidge 

Construction of the US$500 million Coolidge generating station is complete. The 575 MW simple­
cycle, natural gas-fired peaking power facility is expected to be placed in service on May 1, 2011. 

Ravenswood 

The parameters that drive U.S. Power capacity prices are reset periodically and are affected by a 
number of factors; including the cost of entering the market, reflected in administratively-set demand 
curves, available supply and fluctuations in forecast demand. With the downturn in the economy, 
there has been a decrease in demand that, combined with increased supply, has put downward 
pressure on capacity prices. On January 28, 201l;the FERC issued a decision in a rate filing made by 
the New York Independent System Operator (NYISO) relating to the periodic reset of the demand 
curves. The FERC made several determinations related to such demand curves and ordered the NYISO 
to make revisions in a compliance filing no later than March 29, 2011. The NYISO issued revisions to 
its compliance filing on March 29, 2011, to which the FERC has not yet issued. a decision. While 
TransCanada expects the FERC' s decision to result in higher demand curve price levels and to 
positively affect capacity prices, it is unclear what the specific impact will be until the NYISO 
compliance filing is fully implemented. 

Oakville 

In September 2009; the OPA awarded TransCanada a 20-yearClean Energy Supply contract to build, 
own and operate a 900 MW power generating station in Oakville, Ontario. TransCanada expected to 
invest approximately $1.2 billion in the natural gas-fired, combined-cycle plant. In October 2010, the 
Government of Ontario announced that it would not proceed with the Oakville generating station. 
TransCanada is negotiating a settlement with the OPA that would terminate the Clean Energy Supply 
contract and compensate TransCanada for the economic consequences associated with the contract's 
termination. 

Cartier Wind 

Construction continues on the Cartier Wind project in Quebec. The 58 MW Montagne-Seche project 
and the 101 MW first phase of the Gros-Morne wind farm are expected to be operational in December 
2011. The 111 MW second phase ofGros-Morne is expected to be operational in December 2012. 
These are the fourth and fifth Quebec-based wind farms of Cartier Wind, which is 62 per cent owned 
by TransCanada. All of the 590 MW of power to be produced by Cartier Wind is sold under a 20-year 
power purchase arrangement to Hydro-Quebec. 

Share Information 
At April 26, 2011, TransCanada had 700 million issued and outstanding common shares, and had 22 
million Series 1, 14 million Series 3 and 14 million Series 5 issued and outstanding first preferred 
shares that are convertible to 22 million Series 2, 14 million Series 4 and 14 million Series 6 preferred 
shares, respectively. In addition, there were nine million outstanding options to purchase common 
shares, of which six million were exercisable as at April26, 2011. 
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SeleCted Quarterly Cohsolidated Financial Data(1
) ... 

2011 2010 

========::...:::====...:.....·~· .:,F~ir::•t....;.., ·· Fourth Third cc. Second. , First 

~ev~~~o~~,_-<·_:. :·,·,··_:':. -- .. - ·: ------' 
Net'irii:Onie attriBUtable "tO:co-ntrol.liD.g:· 

intereStS>·--::·_ · · ,, i - :.:. 

Share Statlstic:i·· • : 
Net: iil20ille per- CommOn ·share~ Basic and 

Diluted 

Dividend_de~ated per c:ommon sh¥e 

2,243 2;o5? 2,129 1,923 !,955 

283 391. '295 . 303. 

$0.59 $0.39 $0.54 $0.41 $0.43 

$0.42 $0.40 $0.40 $0.40 $0.40 
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2009 
Fourth Third Second 

1,986 . 2,049 1,984 

387. 345 314 

$0.56 $0.50 $0.50 

$0.38 $0.38 $0.38 

(1) The selected quarte~ly consolidated fina~ciai data lias -b~en pi~pared' fu a~cOrd~~e ~th Canadian GAAP and is presented in 
·· Canadiah dollars~- · · · · · - · · 

Factors Affecting Quarterly Financial Information 

In Natural Gas Pipelines, which consists primarily of the Company's investments in regulated natural 
gas pipelines and regulated natural gas storage facilities, annual revenues, EBIT and TransCanada's net 
income fluctuate over the long term based on regulators' decisions and negotiated settlements with 
shippers. Generally, quarter-over-quarter revenues and TransCanada's net income during any 
particular fiscal year remain relatively stable with fluctuations resulting from adjustments being 
recorded due to regulatory decisions and negotiated settlements with shippers, seasonal fluctuations in 
short-term throughput volumes on U.S. pipelines, acquisitions and divestitures, and developments 
outside of the normal course of operations. 

In Oil Pipelines, which consists of the Company's investment in the Keystone crude oil pipeline, 
annual revenues and TransCanada's net income are based on contracted crude oil transportation and 
uncommitted spot transportation. Quarter-over-quarter revenues, EBIT and TransCanada's net 
income during any particular fiscal year remain relatively stable with fluctuations resulting from 
changes in the amount of spot volumes transported and the associated rate charged. Spot volumes 
transported are affected by customer demand, market pricing, planned and unplanned outages of 
refineries, terminals and pipeline facilities, and developments outside of the normal course of 
operations. 

In Energy, which consists priimirily of the Company's irivestments in electrical power generation 
plants and non-regulated natural gas storage facilities, quarter-over-quarter revenues, EBIT and 
TransCanada' s net income are affected by seasonal weather conditions, customer demand, market 
prices, capacity payments, planned and unplanned plant outages, acquisitions and divestitures, certain 
fair value adjustments and developments outside of the normal course of operations. 

Significant developments that affected the last eight quarters' EBIT and Net Income are as follows: 

• First Quarter 2011, Natural Gas Pipelines' EBIT included incremental earnings from Bison, 
which was placed in service in January 2011. Oil Pipelines began recording EBIT for the Wood 
River/Patoka and Cushing Extension sections of Keystone in February 2011. Energy's EBIT 
included net unrealized losses of $18 million pre-tax ($11 million after tax) resulting from 
changes in the fair value of proprietary natural gas inventory in storage and certain risk 
management activities. 

• Fourth Quarter 2010, Natural Gas Pipelines' EBIT decreased as a result of recording a $146 
million pre-tax ($127million after-tax) valuation provision for advances to the Ai>G for the 
MGP~ Energy's EBIT included contributions from the second phase of Kibby Wind, which was 
placed in service in October 2010, and net unrealized gains of$22 million pre-tax ($12 million 
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• 

• 

• 

• 

• 

• 

after tax) resulting from changes in the fair value of proprietary natural gas inventory in storage 
and certain risk management activities. 

Third Quarter 2010, Natural Gas Pipelines' EBIT increased as a result of recording nine months 
of incremental earnings related to the Alberta System 2010- 2012 Revenue Requirement 
Settlement, which resulted in a $33 million increase to Net Income. Energy's EBIT included 
contributions from Halton Hills, which was placed in service in September 2010, and net 
unrealized gains of $4 million pre-tax ($3 million after tax) resulting from changes in the fair 
value of proprietary natural gas inventory in storage and certain risk management activities. 

Second Quarter 2010, Energy's EBIT included net unrealized gains of$15 million pre-tax ($10 
million after tax) resulting from changes in the fair value of proprietary natural gas inventory 
in storage and certain risk management activities. Net Income reflected a decrease of $58 
million after tax due to losses in 2010 compared to gains in 2009 for interest rate and foreign 
exchange rate derivatives that did not qualify as hedges for accounting purposes and the 
translation of U.S. dollar-denominated working capital balances. 

First Quarter 2010, Energy's EBIT included net unrealized losses of$49 million pre-tax ($32 
million after tax) resulting from changes in the fair value of proprietary natural gas inventory 
in storage and certain risk management activities. 

Fourth Quarter Z009, Natural Gas Pipell~~s EBIT includ~d a dih.ition gain of $29 million pre­
tax ($18 million after tax) resulting from TransCanada's reduced ownership interest in 
PipeLines LP, which was caused by PipeLines LP's issue of common units to the public. 
Energy's EBIT included net unrealized gains of$7 million pre-tax ($5 million after tax) 
resulting from changes in the fair value of proprietary natural gas inventory in storage and 
certain risk management activities. Net Income included $30 million of favourable income tax 
adjustments resulting from reductions in the Province of Ontario's corporate income tax rates. 

Third Quarter 2009, Energy's EBIT included net unrealized gains of $14 million pre-tax ( $10 
million after tax) due to changes in the fair value of proprietary natural gas inventory in storage 
and certain risk management activities. 

Second Quarter 2009, Energy's EBIT included net unrealized losses of$7 million pre-tax ($5 
million after tax) resulting from changes in the fair value of proprietary natural gas inventory 
in storage and certain risk management activities. Energy's EBIT also included contributions 
from Portlands Energy, which was placed in service in April2009, and the negative impact of 
Western Power's lower overall realized power prices. 
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Consolidated. Income 

(unaudited) Three months ended March 31 
(millions of dollars except per share amounts) 2011 2010 

Revenues '' 2,243 1,955 
.. 

Operating and Other Expenses 
Plant operating costs and other 759 747 
Commodity purchases resold 277 256 
Depreciation and amortization 370 343 

1,406 1,346 

Financial Charges/(lncome) 
Interest expense 211 182 
Interest expense. of joint ventures 16 16 
Interest income and other (33) (24) 

194 174 

Income before Income Taxes 643 435 

Income Taxes Expense 
Current 104 81 
Future 74 20 

178 101 

Net Income 465 334 

Net Income Attributable to Non-Controlling Interests 36 31 
Net Income Attributable to Controlling Interests 429 303 
Preferred Share Dividends 14 7 
Net Income Attributable to Common Shares 415 296 

Net Income per Common Share 
Basic and Diluted $0.59 $0.43 

Average Common Shares Outstanding - Basic (millions) 698 686 
Average Common Shares Outstanding -Diluted (millions) 699 687 

See accompanying notes to the consolidated financial statements. 
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Consolidated Comprehensive Income 

(unaudited) Three months ended March 31 
_(i!:!m:::.il!.:::'ia:::.n::..:s :::of..::d.::::o!.::::1a::,:rs)::.,_ _______ ....... _________ .:.20:..1:.,:1__, 201 0 

Net Income 
Other Comprehensive (Loss)Jincome, Net of 

Income Taxes 
Change in foreign currency translation gains and losses on 

investments in foreign operations !I> 
Change in gains and losses on financial derivatives to hedge the 

net investments in foreign operations12
> . 

Change in gains and losses on derivative instruments designated 
as cash flow hedges1'l 

Reclassification to Net Income of gains and losses on derivative 
instruments designated as cash flow hedges pertaining to prior 
periods1'l 

Other Comprehensive (Loss)/lncome 
Comprehensive Income 

Comprehensive Income Attributable to Non-Controlling Interests 
Comprehensive Income Attributable to Controlling Interests 
Preferred Share Dividends 
Comprehensive Income Attributable to Common Shares 

465 

(98) 

49 

(51) 

44 
(56) 
409 

39 
370 

14 
356 

334 

(147) 

59 

(76) 

(1) 
(165) 
169 

30 
13,~ 

7 
132 
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(1) 

(2) 

{l) 

l<l 

Net of income tax ~xpense of $29 million for thi!three months ended March 31,2011 (2010 -expense of $30 million). 
Net of income tax expense of $19 million for the three months ended March 31, 2011 (2010 -expense of$26 million). 
Net of income tax recovery of $18 million for the three months ended March 31, 2011 (2010- recovery of $57 million). 
Net of income tax expense of $24 million for the three months ended March 31, 2011 (201 0- expense of $1 million). 

See accompanying notes to the consolidated financial statements. 
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· · ·-;··Consolidated Cash Flows 

(unaudited) Three months ended March 31 
_v.,;m;;,;it.;;.;Wo;;.;fl;;.;~-;;.;of.;.;;di;.;;;ot.;;.;ra;;.;rs._~ -----~ --.:."'_ ';...';..;· ______ ;...2::.:0:..:1.:.1--. 201 o 

.-(, 

'(~~h Generate-d From operations -
Net income 
Depreciation and amortization 
Future income taxes 
Employee future benefits funding in excess of expense 
Other 

Decrease in operating working capital 
Net cash provided by operations 

Investing Activities 
Capital expenditures 
Deferred amounts and other 
Netcashused filinvesiing activities 

Financing Activities 
Dividends on common and preferred shares 
Distributions paid to non-controlling interests 
Notes payable issued, net 
long-term debt issued, net of issue costs 
Reduction.of long-term debt 
long-term debt of joint ventures issued 
Reduction of long-term debt of joint ventures 
Common shares issued 
Preferred shares issued, net of issue costs 

·Net cash (used in)/provided by financing activities 

Effect of Foreign Exchange Rate Changes on 
Cash and Cash Equivalents 

Decrease in Cash and Cash Equivalents 

Cash and Cash Equivalents 
Beginning of period 

Cash and Cash Equivalents 
End of period 

Supplementary Cash Flow Information 
Income taxes paid, net of refunds 
Interest paid 

465 
370 

74 
(11) 
21 

919 
90 

1,009 

(784) 
5 

(779) 

(200) 
(27) 
133 

(321) 

(11) 
21 

(405) 

(13) 

(188) 

764 

576. 

88 
253 

See accompanying notes to the consolidated financial statements. 

334 
343 
20 

{32) 
58 

723 
109 
832 

(1 ,276) 
(216) 

(1.492) 

(188) 
(27) 
432 

10 
(141) 

8 
(26) 

9 
339 
416 

(17) 

(261) 

997 

736 

4 
239 
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(unaudited) 
(millions of dollars) 

ASSETS 
Current Assets 
Cash and cash equivalents 
Accounts receivable 
Inventories 
Other 

Plant, Property and Equipment 
Goodwill 
Regulatory Assets 
Intangibles and Other Assets 

liABILITIES 
Current liabilities 
Notes payable 
Accounts payable 
Accrued interest 

Consolidated Balance Sheet 

March 31, 
.. 2011 

576 
1,254 

402 
602 

2,834 
36,113 
3.488 
1.486 
2,070 

45,991 

2,192 
1,96Q 

336 
574 Current portion of long-term cjebt 

Current portion of long-term debt of joint ventures 64 
5,126 

Regulatory liabilities 334 
Deferred Amounts 689 
Future Income Taxes 3,290 
long-Term Debt 16,753 
long-Term Debt of Joint Ventures 785 
Junior Subordinated Notes 962 

27,939 
SHAREHOLDERS' EQUITY 

. Controlling interests 16,903 
Non-controlling interests 1,149 

18,052 
45,991 

See accompanying notes to the consolidated financial statements. 

.. 

TRANSCANADA [36 

December 31, 
2010 

764 
1,271 
. 425 

777 
3,237 

36,244 
3,570 
1,512 
2,026 

46,589 

. 2,092-
2,243 

367 
894 
65 

5,661 
314 
694 

3,222 
17,028 

801 
985 

28,705 

16,727 
1,157 

17,884 
46,589 
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Consolidat(!d Accumulated Other Comprehensive (Loss)/lncome 

(unaudited)c 
,'(millions olilol!irs) 

Balan~e'at December 31, 2010· · 

.. , ·. 

Change in foreign currencytranslation gains and losses on 
investments in foreign operations1n 

change ,in gains and losses.ori-fliiancial derivatives to hedge the 
net imiesti-iients in foreign-operations!2> 

Change in gains and losses on derivative instruments 
designated as cash flow hedges1'l 

Reclassification to Net Income of gains and losses on derivative 
instruments designated as_cash flow hedges pertaining to 
prior peiiods1'Hs> ' -

Balance at March 31,2011 

Balance at December 31, 2009 
Change in foreign currency translation gains and losses on 

investments in foreign operations1n 
Change in gains and losses on financial derivatives to hedge the 

net investments in foreign operations1'l 
Changes in gains and losses on derivative instruments 

designated as cash flow hedges1'l 
Reclassification to Net Income of gains and losses on derivative 

instruments designated as cash flow hedges pertaining to 
prior periods1'l 

Balance at March 31, 2010 

Currency 
Translation Cash F!ow, 

Adjustments · Hedges 

{683) {194) 

{98) 

49 

{52) 

42 
{732) {204) 

(592) (40) 

(147) 

59 

(77) 

1 
(680) (116) 

(1) 

(2) 

(3) 

Net of income tax expe~se of $29 million for the three months ended March 31, 2011 (2010- expense of $30 million). 
Net of income tax expense of $19 million for the three months ended March 31, 2011 (201 0 - expense of $26 million). 
Net of income tax recovery of $18 million for the three months ended March 31, 2011 (201 0- recovery of $57 million). 

Total 

(877) 

(98) 

49 

(52) 

42 
{936) 

(632) 

(147) 

59 

(77) 

1 
(796) 

I•> , Net of income tax expense of $24 million for the three months ended March 31, 2011 (201 0- expense of $1 million). 
ISl Losses related to cash flow hedges reported in Accumulated Other Comprehensive (Loss)/lncome and expected to be reclassified to Net 

Income in the next 12 months are estimated to be $86 million ($56 million, net oftax). These estimates assume· constant commodity prices, 
interest rates and foreign exchange rates over time, however, the amounts reclassified will vary based on the actual value of these factors 
at the date of settlement 

See accompanying notes to the consolidated financial statements. 
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Consolidated Shareholders' Equity 

· (unaudited) Three months ended March 31 

~(m~M~Wo~n~~~of~di=~~~~~~~--------------------------------------~2~0~11~---, 2010 

Common Shares . 
Balance at beginning of period 
Shares issued under dividend reinvestment plan 
Shares issued on exercise of stock options 
Balance' at end of period 

Preferred Shares 
Balance at beginning of period 
Shares issued under public offering, net of issue costs 
Balance at end of period 

Contributed Surplus 
Balance at beginning of period 
Issuance pf_stock options, net of exercises . 
Balance ~ten~ of period , 

Retained Earnings 
Balance at beginning of period 
Net income attributable to controlling interests 
Common share dividends 
Preferred share dividends 
Balance at end of period 

Accumulated Other Comprehensive (Loss)/lncome 
Balance at beginning of period 
Other comprehensive (loss)/income 
Balance at end of period 

Shareholders' Equity Attributable to Controlling Interests 

Shareholders' Equity Attributable to Non-Controlling Interests 
Balance at beginning of period 
Net income attributable to non-controlling interests 

Pipelines LP 
Preferred share dividends of subsidiary 
Portland 

Other comprehensive income/(loss) attributable to non-controlling 
interests 

Distributions to non-controlling interests 
Other 
Balance at end of period 

Total Shareholders' Equity 

See accompanying notes to the consolidated financial statements. 

11,745 
.. 93 ·· .. 
.•. 21 

11;859• ·.· 

1,224 

1,224 

331 

331 

4,304 
429 
(294) 
(14) 

4.425 

(877) 
(59) 

(936) 
3,489 

16,903 

1,157 

26 
6 
4 

3 
(27) 
(20) 

1,149 

18,052 

11,338 
.. .·78 

9 
. : ". ' 11,425 

. ' 

- . 

539 
342 
881 

328 
1 

329 

4,186 
303 

(275) 
(7) 

4,207 

(632) 
(164) 
(796) 

3,411 

16,046 

1,174 

22 
6 
3 

(1) 
(27) 
(21) 

1,156 

17,202 
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Notes to Consolidated Financial Statement~,-· ·. ,· -·-:;;'::c::··· . 

(Unaudited) 

1. Significant Accounting P.olides ;; ,,,;: · -. · .. -', ·. ~ ': .. ' . '·. ,' .. 
,.... !.{iJ~-:':,-·; .. ,; .·'-<'"~-, .... ,.;.:.:.·-~--~ '--~- ;_. ,._, ,,,~_-:., - . _. ·: -· -- - ... ·.:·: 

The c<msolidat.ed financial statements of TransC:an(lda Cgrporation (TrapsCanada f!rthe Cgmpany) hav~ 
been prep<;~rl!~ .in accord an~~ IJIIith. <;:a(la~ian.g!!n~:r_ally accepted ac.counting principles (GAAP) as d~:fine<l in 
parW ofthe Canadian l(lstituteofC:ha_rtered Aceountants (CICAl_Handbook, which is discussed further in 
Note 2. The q~countillg policie~ applied .'!re consistent with those outlined in TransCanada's a_nnuf!l audited 
Consolida~ed Financial Statements for the ye11r ended December 31, 2010. These Cqnsolidated Financial 

. Stc;Jtements refle~t i!ll normal recurril)g adji.Jstments that are,_jn the opinion. of management; ne~es~ary to 
present fairly thE! financial positioo an~ results. of operations for the respective periods. These Consolidated 
Financial Statenwnts do not include all.disclosur.es required in the annual financial statements and should be 

. read in conju_nction withthe 2010 audited Consolidated Financial Statements included in TransCanada's · 
2010 Annuai_Rep9rt Unless otberwise Indicated, ''Tran~<:anada~' or "the Company" includes Trans<;:anada 
Corporation and its subsidiaries. Capitalized and abbreviated terms that are used but not otherwise defined 
herein are identified in the Glossary of Terms contained in TransCanada's 2010 Annual Report. Amounts are 
stated in Canadian dollars unless otherwise indicated. 

In Natural Gas Pipelines, which consists primarily 'of the Company's investments in regulated natural gas 
pipelines and regulated.natural gas storage facilities, annual revenues and TransCanada's net income 
fluctuate overthe long term based on regulators' decisions and negotiated settlements with shippers; 
Generally, quarter-over-quarter revenues and TransCanada's net income during any particular fiscal year 
remain relatively stable with fluctuations resulting from adjustments being recorded due to regulatory 
decisions imd negotiated settlements with shippers, seasonal fluctuations in short-term throughput volumes 
on U.S. pipelines,acquisitionsand'divestitures, ahd developments outside ofthe normal course of 
operations. 

In Oil Pipelines, which consists of the Company's investment in the Keystone crude oil pipeline, annual 
revenues and TransCanada's net income are based on contracted crude oil transportation and uncommitted 
spot transportation. Quarter-over-quarter revenues and TransCanada's net income during any particular 
fiscal year remain relatively stable with fluctuations resulting from changes in the amount of spot volumes 
transported and the associated rate charged. Spot volumes transported are affected by customer demand, 
market pricing, planned arid unplanned outages of refineries, terminals and pipeline facilities, and 
developments outside of the normal course of operations. 

In Energy, which consists primarily of the Company's investments in electrical power generation plants and 
non-regulated natural gas storage facilities, quarter-over-quarter revenues and TransCanada's net income 
are affected by seasonal .Weather conditions, customer demand, market prices, capacity payments, planned 
and unplanned plant outages, acquisitions and divestitures, certain fair value adjustments and 
developments outside of the norrnal course of operations. 

In preparing these financial statements, TransCanada is required to make estimates and assumptions that 
affect both the amount and timing of recording assets, liabilities, revenues and expenses since the 

· determination 6f these items may be dependent o'ii future evehts. The Company uses the most current 
infofmatioh available· and exercises careful judgement in making these estimates and assumptions. In the 
opihiori of rnailagerneht, th'ese consolidated financial statements have been properly prepared within 
reasonable limits of materiality and within the framework of the Company's significant accounting policies. 
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2. Changes in Accounting Policies 

Changes in Accounting Policies for 2011 

Business Combinations, Consolidated Financial Statements and Non-Controlling Interests 
Effective January 1, 2011, the Company adopted CICA Handbook Section 1582 "Business Combinations", 
which is effective for business combinations with an acquisition date after January 1, 2011. This standard 
was'amerided to require additional use of fair value measurements, recognition of additional assets and 
liabilities, and increased disclosure. Adopting the standard is expected to have a significant impact on the 
way the Company account~ for future business. combinations. Entities adopting Section 1582 Were also 
required to adopt CICA Handbook Sections 1601 "Consolidated Financial Statements" arid 1602"Non-. 
Controlling Interests". Sections 1601 and 1602 require Non-Controlling interests to be presented as part of 
Shareholders' Equity on the balance sheet. In addition, the income statement of the controlling parent now 
includes 100 per cent of the subsidiary's results and presents the allocation of income between the 
controlling and non-controlling interests. Changes resulting from the adoption of Section 1582 were applied 
prospectively and changes resulting from the adoption of Sections 1601 and 1602 were applied· 
retrospectively. 

• " 1. ,. 

Future Accounting Changes 

U.S. GAAP/International Financial Reporting Standards 
The CIC{'.'s Accounting Stand'!rds Board (AcSB) previously announced that C:ana.dian publicly accountable 
enterprises are required to adopt International Financial Reporting Standards (IFRS) as issued by the 
International Accounting Standards Board (lAS B), effective January 1, 2011. 

In accordance with GAAP, TransCanada follows specific accounting policies unique to a rate-regulated 
business. These rate-regulated accounting (RRA) standards allow the timing of recognition of certain 
revenues and expenses to differ from the timing that may otherwise be expected in a non~rate-regulated 
business under GAAP in order to appropriately reflect the economic impact of regulators' decisions 
regarding the Company's revenues and tolls. The IASB has concluded that the development of RRA under 
I FRS requires further analysis and has removed the RRA project from its current agenda. TransCanada does 
not expect a final RRA standard under IFRS to be effective in the for~seeable future. 

In October 2010, the AcSB and the Canadian Securities Administrators amended their policies applicable to. 
Canadian publicly accountable enterprises that use RRA in order to permit these entities to defer the 
adoption of I FRS for one year. TransCanada deferred its adoption and accordingly will continue to prepare 
its consolidated financial statements in 2011 in accordance with Canadian GAAP, as defined by Part V of the 
CICA Handbook, in order to continue using RRA. 

As an SEC registrant, TransCanada prepares and files a "Reconciliation to United States GAAP" and has the 
option to prepare and file its consolidated financial statements using U.S. GAAP. As a result of the· 
developments noted above, the Company's Board of Directors have approved the adoption of U.S. GAAP 
effective January 1, 2012. 

US GAAP Conversion Project 
Effective Janual)i 1, 2012, the Company will begin reporting under U.S. GAAP. The accounting policies and 
financial impact of adopting U.S. GAAP are consistent with that currently reported in the Company's 
publicly-filed "Reconciliation to United States GAAP." Significant changes to existing systems and processes 
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are not required to implement U.S. GAAP as the Comp~ny's primary accounting standard sinceTransCanada 
prepares and files a "Reconciliation to U.S. GAAP". 

Tran~C~nada's IFRSc~nversi~n-team has bee~ redeployed to support the conversion to u.s. GAAP. The 
conversion team is led by a multi-disciplinary Steering Committee that provides directional leadership for the 
adoption of U.S. GAAP. Management also updates TransCanada's Audit Committee on the progress of the 
US. GAAP project at each Audit Committee nieetirig. " · 

-Jc,· . .., 

.. 3. Segmented Information 

For the three months ended 
March 31 Natural Gas Oil 
(unaudited) Pipelines · Pipelines<11 Energy Corporate Total 
(millions of dollars) 2011 2010 2011 2010 2011 2010 2011. 2010 2011 2010 

Revenues 1,129 1,129 
Plant operating costs and other 
Commodity purchases resold 
Depreciation and amortization 

Interest expense 
Interest expense of joint ventures 
Interest income and other 
Income taxes 
Net Income 

(333) 

(244) 
552 

Net Income Attributable to Non-Controlling Interests 
Net Income Attributable to Controlling Interests 
Preferred Share Dividends 
Net Income Attributable to Common Shares 

(361) 

(253) 
515 

135 
(36) 

(23) 
76 

979 826 2,243 
(366) (360) (24) (26) (759) 
(277) (256) (277) 
100) (90) . 3) (370) 
236 120 (27) (26) 837 

(211) 
(16) 
33 

(178) 
465 
(36) 
429 
(14) 
415 

(1) Coffimencing in February 201'1, TransCanada began recording eamin9s related to the Wood River/Patoka and CUshing Extension sections of Keystone. 

Total Assets 

(unaudited) 
(millions of dollars) 

Natural Gas Pipelines 
Oil Pipelines 
Energy 
Corporate 

4. long-Term Debt 

March 31, 2011 

23,201 
8,603 

12,693 
1,494 

45,991 

December 31, 2010 

23,592 
8,501 

12,847 
1,649 

46,589 

In the three months ended March 31, 2011, the Company capitalized interest related to capital projects of 
$97 million (2010- $134 million). 

5. Share Capital 

In the three months ended March 31, 2011, TransCanada issued 2.6 million (201 0- 2.3 million) common 
shares under its Dividend Reinvestment and Share Purchase Plan (DRP), in lieu of making cash dividend 
payments of $93 million (201 0- $78 million). The dividends under the DRP were paid with common shares 
issued from treasury. 

1,955 
(747) 
(256) 
(343) 
609 

(182) 
(16) 
24 

(101) 
334 
(31 ) 
303 

(7) 
296 
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6. Financial Instruments and Risk Management 

T ransCanada continues to manage and monitor its exposure to counterparty credit, liquidity and market risk. 

CounterpartyCredit and liquidity Risk 

TrarisCanada's maximum counterparty credit exposure with respect to financial instruments at the balance 
sheet date, without taking into account security held, consisted of accounts receivable, the fair value of 
derivative assets, and notes, loans and advances receivable. The carrying amounts and fair values of these 
financial assets, except amounts for derivative assets, are included in Accounts Receivable and Other in the 
Non-Derivative Financial Instruments Summary table below. Letters of credit and cash are the primary types 
of security provided to support these amounts. The majority of counterparty credit exposure is with 
counterparties who are investment grade. At March 31, 2011, there were no significant amounts past due or 
impaired. 

At March 31, 2011, the Company had a credit risk concentration of $297 million due from a creditworthy 
counterparty. This amount is expected to be fully collectible and is secured by a guarantee from the 
counterpe~rty' s IJarent company. 

The Company continues to manage its liquidity risk by ensuring sufficient cash and credit facilities are 
available to meet its operating and capital expenditure obligations when due, under both normal and 
stressed economic conditions. 

Natural Gas Storage Commodity Price Risk 

At March 31, 2011, the fair value of proprietary natural gas inventory held in storage, as measured using a 
weighted average of forward prices for the following four months less selling costs, was $49 million 
(December 31, 2010- $49 million). The change in the fair value adjustment of proprietary natural gas 
inventory in storage in the three months ended March 31, 2011 resulted in net pre-tax unrealized gains of 
$2 million (201 0 -losses of $24 million), which was recorded as an increase in Revenues and Inventories. 
The change in fair value of natural gas forward purchase and sale contracts in the three months ended 
March 31, 2011 resulted in net pre-tax unrealized losses of $7 million (201 0- gains of $3 million), which 
was included in Revenues. 

VaR Analysis 

TransCanada uses a Value-at-Risk (VaR) methodology to estimate the potential impact from its exposure to 
market risk on its liquid open positions. VaR represents the potential change in pre-tax .earnings over a given 
holding period. It is calculated assuming a 95 per cent confidence level that the daily change resulting from 
normal market fluctuations in its open positions will not exceed the reported VaR. Although losses are not 
expected to exceed the statistically estimated VaR on 95 per cent of occasions, losses on the other five per 
cent of occasions could be substantially greater than the estimated VaR. TransCanada's consolidated VaR 
was $14 million at March 31, 2011 (December 31, 2010...: $12 million). The increase from December 31, 
2010 was primarily due to increased Alberta power forward prices as well as increased price volatility in the 
Alberta power market. 
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Net Investment in Self-Sustaining Foreign Operations 
.• - ,_y \ ·- :.•; .-

The.Comp\lny hedg~sjts netinyes~fl)ent il} ~-~lf,si.Jstainil)g foreig[i op~r<,~t[{iri~((\'~ an ,after~ta~ p~sis)with 
.. -_-,- ' .... ·-'' -·~----·---~-' '-.... ,_ ----. ~""······ -------. ,,, .. ,·;.,;.);, ............ , .. --.... : .. ~_.,, .. •.":,·-, 

· U.S. dollar-denominated debt, cross-currency interest rate swaps, forlflfardforeign exchange contracts and 
for~ig~ ex~hal}geopti~ns. AtMa@ :31, 2.91), the ~ompan~hiii<tcJ~sig~~t~d a·sa net ilwestrilerithedge U.S . 
. dollar:aeriomiiiated debt with a carrying value of $9.5 billl6ri (Us$9.8 billion) and a fair'vah.le-cif $16.8 
billion (US$11.1 billion). At March 31;c20t1, $251 million (DecemberJ1, 2010-$181 million) was included 
in Intangibles and Other Assets for the fain/alue of forwards and swaps used to hedge the Company's net 
U.S. dollar investment in foreign operations. 

The fair values and notional principal amounts for the derivatives designated as a net investment hedge 
were as follows: · · · · · 

Derivatives Hedging Net Investment in Self-Sustaining Foreign Operations 

March 31,2011 .December 31, 2010 
Asseti(Liability) Notional or Notional or 
(unaudited) Fair Principal Fair Principal 
(millions of dollars) Value<tl Amount Value<tl Amount 

U.S. dollar cross-currency swaps 
(maturing 2011 to 2017) 246 us 3,150 179 US2,800 

U.S. dollar forward foreign exchange contracts 
(maturing 2011) 5 us 550 2 us 100 

251 us 3,700 181 us 2,900 

<tl Fair values equal canying values. 

Non-Derivative Financial Instruments Summary 

The carrying and fair values of non-derivative financial instruments were as follows: 

March 31, 2011 December 31, 2010 
(unaudited) Carrying Fair Carrying Fair 
(millions of dollars) Amount Value Amount Value 

Financial Assets<1l 
Cash and cash equivalents 576 576 764 764 
Accounts receivable and other21<'l 1,573 1,607 1,555 1,595 
Available-for-sale assets<2l 25 25 20 20 

2,174 2,208· 2,339 2,379 

Financialliabilities<tllll 
Notes payable 2,192 2,192 2,092 2,092 
Accounts payable and deferred amounts<•> 1,133 1,133 1,436 1,436 
Accrued interest 336 336 367 367 
Long-term debt 17,327 20,416 17,922 21,523 
Junior subordinated notes 962 969 985 992 
Long-term debt of joint ventures 849 944 866 971 

22,799 25,990 23,668 27,381 
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111 Consolidated Net Income in first quarter 2011 included losses of $9 million (2010 -losses of $7 million )for fair value adjustments related 
to interest rate swap agreements on US$3SO million (2010- US$2SO million) of long-Term Debt. There were no other unrealized gains or 
losses from fair value adjustments to the_ non-derivative financial instruments. . 

1>1 At March 31, 2011, the Consolidated Balance Sheet included financial assets of $1,254 million (December 31, 2010- $1,271 million) in 
Accounts Receivable, $38 million (December 31, 2010- $40 million) in Other Current Assets and $306 million (December 31, 2010- $264 
million) in Intangibles and Other Assets. 

131 Recorded at amortized cost, except for the US$350 million (December 31, 2010- US$250 million) oflong-Term Debt that is adjusted to fair 
value. 

141 At March 31, 2011, the Consolidated Balance Sheet included financial liabilities of -$1,101 million (December 31, 2010- $1,406 million) in 
Accounts Payable and $32 million (December 31, 2010- $30 million) in Deferred Amounts. 

Derivative Financial Instruments Summary 

Information for the Company's derivative financial instruments, excluding hedges of the Company's net 
investment in self-sustaining foreign operations, is as follows: 

March 31, 2011 
(unaudited) Natural Foreign 
(all amounts in millions unless otherwise indicated) Power Gas Exchan e Interest 

Derivative Financial Instruments 
Held for Trading111 

Fair Values1' 1 

Assets $175 $123 $10 $17 
liabilities $(132) $(154) $(16) $(18) 

Notional Values 
Volumes~1 

Purchases 21,828 169 
Sales 24,462 132 

Canadian dollars 836 
U.S. dollars us 1,839 us 250 
Cross-currency 47/US 37 

Net unrealized (losses)/gains in the three months ended 
March31,2011 141 $(1) $(16) $2 $(1 ) 

Net realized gains/(losses) in the three months ended 
March 31, 2011 141 $3 $(26) $21 $2 

Maturity dates 2011-2015 2011-2015 2011-2012 2011-2016 

Derivative Financial Instruments 
in Hedgin~ Relationships~11~ 
Fair Values~ 

Assets $75 $6 $- $9 
liabilities $(177) $(19) $(56) $(19) 

Notional Values 
Volumes131 

Purchases 18,273 16 
Sales 7,906 

U.S. dollars us 120 us 1,000 
Cross-currency 136/US 100 

Net realized losses in the three months ended March 31, 
2011 141 $(38) $(3) $- $(5) 

Maturity dates 2011-2015 2011-2013 2011-2014 2011-2015 

(1) All derivative financial instruments in the held-for-trading classification have been entered into for risk management purposes and are 
subject to the Company's risk management strategies, policies and limits. These include derivatives that have not been designated as 
hedges or do not qualify for hedge accounting treatment but have been entered into as economic hedges to manage the Company's 
exposures to market risk. 



FIRST QUARTER REPORT 2011 TRANSCANADA [45 

Fair values equalcarrying values. . . . . . . . 
Voiumes for power and natural gas derivatives· are in gigawatt hours (GWh) and billion cubideet (Bd), respectively. 

121 
Ill 
141 Realized and unrealized gains and losses on held-for-trading derivative financial instruments' used to purchase and sellpower and natural 

gas ale inCluded ri~firfReilenties. Realized and unrealized gai~s and losses on inter~srr;~te anci foreign exchange derivative fin<rncial 
instruments held fortrading are included'in Interest EXpense and lnteresllricome and Oiher, respectively. The effective· portion of 
unrealized gains and losses on derivative financial instruments in cash flow hedgingrelationship~ is inltiaiiYretognized in Other 
Coniprehe'nsiv~ Income aridr~(l~ssified io Revenu~s. ln'ieres(EXp~nse ar\{lnterest ln¢oilje and Ot~d,as appropriati; aSfhe original 
hedged item sel)les,, . . . . . . · . . .·· • . .. , ... . . . • ·· .. ·. ·. , ... ·.· .. ·, .. · · · .. · 

(51 All hedging relationships are designated as cash flow hedges exceptfor interest rate derivative financial instruments designated as fair 
value hedges with _a fair valueof $9 million a,nd a notional amount of US$~50 million. Net reaUzed·gains on fair val~e hedges for the three 
months ended.March 31, 2011 were $2 million and were included in Interest Expense. In first quarter 2011, the Company did not record 
any amoimis in Net Income related to ineffectiveness for fair value hedges.. . . __ . . · . 

(61 For the three months ended March 31, 2011, Net Income included losses of $3 million for changes in the fair value of power and natural 
gas cash flow hedges that were ineffective in offsetting the change in fair value of their related underlying positions. For the three months 
ended March 31, 2011, there were no gains or losses included in Net Income foi discontinued cash flow hedges. No amounts have been 
excluded from the assessment of hedge effectiveness. 

2010 
(unaudited) 
(all amounts in millions unless otherwise Natural Foreign 
indicated) Power Gas Exchange Interest 

Derivative Financial Instruments 
Held for Trading 
Fair Values111a1 

Assets $169 $144 $8 $20 
Liabilities 

Notional Valuesm 
$(129) $(173) $(14) $(21) 

Volumes1' 1 

Purchases 15,610 158 
Sales 18,114 96 

Canadian dollars 736 
U.S. dollars us 1.479 us 250 
Cross-currency 471 us 37 

Net unrealized (loss.es)/gains in the three 
months ended March 31, 201 ol•l $(16) $2 $(4) 

Net realized gains/(losses) in the three 
months ended March 31, 201 ol•l $22 $(12) $8 $(4) 

Maturity datesal 2011-2015 2011-2015 2011-2012 2011-2016 

Derivative Financial Instruments 
in Hedgin~ RelationshipsiSII~ 
Fair Values 11121 

Assets $112 $5 $- $8 
Liabilities 

Notional Valuesm 
$(186) $(19) $(51 ) $(26) 

Volumesm 
Purchases 16,071 17 
Sales 10.498 

U.S. dollars us 120 US1,125 
Cross-currency 136/US 100 

Net realized losses in the three months ended 
March 31, 201 o1'1 ($7) $(3) $(1 0) 

Maturity datesl21 2011-2015 2011-2013 2011-2014 2011-2015 

(11 Fair values equal carrying values . . 
(21 As at December 31,2010. 
~I Volumes for power and natural gas derivatives are in GWh and Bcf. respectively. 
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(4) Realized and unrealized gains and losses on held-for-trading derivative financial instruments used to purchase and sell power and 
natural gas are included net in Revenues. RealizeO and unrealized gains and losses on interest rate and foreign exchange derivative 
financial instruments held for trading are included in Interest Expense and Interest Income and Other, respectively. The effective 
portion of unrealized gains and losses on derivative financial instruments in cash floW hedging relationships is initially recognized in 
Other Comprehensive Income and reclassified to Revenues, Inter.est Expense and Interest Income and Other, as apprqpriate, as the 
original hedged item settles. 

(5) All hedging relationships are designated as cash flow hedgeS except for interest rate derivative financial instruments designated as 
fair yalue hedges with a fair value of $8 million and a notional amouot ofUS$250 million at December 31, 2010. Net realized gains 
on fair value hedges for the three months ended March 31, 2010 were $1 million and were included in Interest Expense. In first 
quarter 2010, the Company did not record any amounts in Net Income related to.ineffeciiveness for fair value hedges. 

I~ For the three months ended March 31,2010, Net Income included losses of$8 million for changes in the fair value of power and 
natural gas cash flow hedges that were ineffective in offsetting the change in fair value of their related linderlying positions. For the 
three months ended March 31, 2010, there were no gains or losses included in Net Income for discontinued cash flow hedges. No 
amounts were excluded from the assessment ofhedge effectiveness. 

Balance Sheet Pr~sentation of Derivative Financial fnstnl,;ents 

The fair value of the derivative financial instruments in the Company's Balance Sheet was as follows: 

(unaudited) 
(millions of dollars) 

Current 
Other current assets 
Accounts payable 

long-term 
Intangibles and other assets 
Deferred amounts 

Fair Value Hierarchy 

March 31, 2011 

243. 
(326) 

423 
(265) 

December 31, 2010 

273 
(337) 

374 
(282) 

The Company's financial assets and liabilities recorded at fair value have been categorized into three 
categories based on a fair value hierarchy. In Levell, the fair value of assets and liabilities is determined by. 
reference to quoted prices in active markets for identical assets and liabilities. In Levell!, determination of 
the fair value of assets and liabilities includes valuations using inputS, other than quoted prices, for which all 
significant outputs are observable, directly or indirectly. This category includes fair value determined using 
valuation techniques, such as option pricing models and extrapolation using observable inputs. In Level ill, 
determination of the fair value of assets and liabilities is based on inputs that are not readily observable and 
are significant to the overall fair value measurement. Long-dated commodity transactions in certain markets 
are included in this category. Long-dated commodity prices are derived with a third-party modelling tool 
that uses market fundamentals to derive long-term prices. 
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There were no transfers between Levell and Levell I in first quarter 20.1.lilnd. 201 o, fina[lcial i'l~~ets and 
liabilities measured at fair value, including both current and non-current portions, are categorized as 

· follows:·· · , ·, •.>:·n . . .,. 

Significant ~-- : 

Quoted Prices Other Significant 
'· • irf Active · Obse!Vab.le UnobseiVable ,. •'i'" . 

o•_ ·· ·· M'ari<~!S Inputs· lnpu.ts, • , . 
-"·• ,. .. ,,, 

· · (Levell) (level II). (Level Ill) " Total 
(unaudited} Mar 31' Dec31 Mar31 Dec31 Mar31 Dec 31 . MibN ; . Dec 31 
(millions of dollars_ pre· tax) 2011· 2010 2011 2010 2011 2010 2010 

Natural Gas Inventory 49 49 49 49 
Derivative Financial Instrument Assets: 

Interest rate contracts 26 28 26 28 
. Foreign exch.ange contra.~ 15 10 246 179 261 189 
Power commodity contracts 232 269 4 5 236 274 
Natural gas commodity contracts 72 93 53 56 125 149 

Derivative Financial Instrument liabilities: 
Interest rate contracts (37) (47) (37) (47) 
Foreign exchange contracts · (14) (11 ) (58) (54) (72) (65) 
Power commodity contracts · (2~2) (299) (13) (8) (295) (307) 
Natural gas commodity contracts (140) (178) (29) (15) (169) (193) 

Non-Derivative Rnanciallnstruments: 
Available-for-sale assets 25 20 25 20 

~) (66) 200 .166 ·- ~) (3) 149 97 

The following table presents the net change in financial assets and liabilities measured at fair value and 
included in the Level Ill fair value category: 
For the three months ended March 31 
(unaudited) 
(millions of dollars, pre-tax) 

Balance at beginning of period 
New contracts121 
Transfers out of Levelllli'l 
Settlements · 
Change in unrealized gains recorded in Net 

Income 
Change in unrealized (losses)/gains recorded 

in Other Comprehensive Income 
Balance at end of period 

2011 

11> The fair value of derivative assets and liabilities is presented on a net basis. 

Derivatives 
2010 

(3) 
1 

(2) 

(5) 
(9) 

(2) 
(1 0) 

(5) 
(1) 

5 

8 
(5) 

1' 1 For the three months ended March 31, 2011, there were no amounts (2010 -loss of $1 million) included in Net Income attributable to 
derivatives that were entered into during the period and still held at the reporting date. 

Ill As contracts near maturity, they are transferred out of Levell II and into Level II. 

A 10 per cent increase or decrease in commodity prices, with all other variables held constant, would result 
in a $7 million decrease or increase, respectively, in the fair value ofderivative financial instruments 
included in Level Ill and outstanding as at March 31, 2011. 
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7. Employee Future Benefits 

The net benefit plan expense for the Company's defined benefit pension plans and other post-employment 
benefit plans is as follows: 

Three months ended March 31 Pension Benefit Plans 
....!::(un:::a:::u:;.di:.::"te~d).!::(m:::;i!.::::Wo:::'ll::..'S o:::f.:c!.:::ol!.::::ars::;1:.._ _______ -=2.::.0 1;.,;1~· ,..,· 201 0 

. Current service cost 
Interest cost 
Expected return on plan assets 
Amortization of net actuarial loss 
Amortization of past service costs 
Net benefit cost recognized 

8. Contingencies 

14 
-23 
(28) 

6 
1 

16 

12 
23 

(27) 
2_ 

1 
11 

Other Benefit Plans 
2011 2010 

... 2 2 

2 2 

Amounts received under the Bruce B floor price mechanism within a calendar year are subject to repayment 
if the monthly average spot price exceeds the floor price. No amounts recorded in revenues in the first three 
months of 2011 are expected to be repaid. 

9. Subsequent Events 

On April26,-2011, the Company announced it entered into agreements to sell a 25 per cent interest in each 
of Gas Transmission Northwest LLC (GTN LLC) and Bison Pipeline LLC (Bison LLC) to Pipelines LP for an 
aggregate purchase price of US$605 million, which includes US$81 million of long-term debt or 25 per cent 
of GTN LLC debt outstanding. GTN LLC and Bison LLC own the GTN and Bison natural gas pipelines, 
respectively. The sale is expected to close in May 2011 and is subject to certain closing conditions. 

At the end of April 2011, Pipelines LP announced an underwritten public offering of 6,300,000 common 
units at US$47 .58 per unit. Gross proceeds of approximately US$300 million from this offering will be used 
to partially fund the acquisition with the balance funded by a draw on Pipelines LP's committed and 
available US$400 million bridge loan facility and a draw on Pipelines LP's US$250 million committed and 
available senior revolving credit facility. The underwriters were also granted a 30-day option to purchase an 
additional 945,000 common units at the same price. The offering is expected to close on May 3, 2011. 

As part of this offering, TransCanada will make a capital contribution of US$6 million to maintain its two per 
cent general partnership interest in Pipelines LP. Assuming the underwriters exercise their option to 
purchase additional units, TransCanada's ownership in Pipelines LP is expected to be approximately 33.3 
per cent. 

TransCanada welcomes questions from shareholders and potential investors. Please telephone: 

Investor Relations, at (800) 361-6522 (Canada and U.S. Mainland) or direct dial David Moneta/Terry Hook at (403) 920-7911. 
The investor fax line is (403) 920-2457. Media Relations: Terry Cunha/Shawn Howard (403) 920-7859 or (800) 608-7859. 

Visit the TransCanada website at: www.transcanada.com. 



Crystal Pritch~rd 

From: Michael Killeavy 
Serit: Tuesday, May 10, 201110:02AM 
To: 
Cc: 
Subject: 

'Sebastiane, Rocco'; 'Ivanoff, Paul'; 'Smith, Elliot'; Susan Kennedy 
JoAnne Butler; Deborah Langelaan; Ronak Mozayyan; Michael Lyle 
FW: Letter from Colin Andersen 

Attachments: Letter Pourbaix response to Apr 29 May 9 2011.pdf 

Importance: High 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

The letter to Alex Pourbaix ofTCE was sent. You may now ·contact TCE counsel to discuss the terms of reference for the 
arbitration. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 

T~Jronto, Ontario 
M5H 1Tl 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: Irene Mauricette On Behalf Of Colin Andersen 
Sent: May 10, 2011 9:58 AM 
To: 'Alex Pourbaix (alex pourbaix@transcanada.com)' 
Cc: Michael Killeavy 
Subject: Letter from Colin Andersen 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Hi Alex- the enclosed letter from Colin Andersen is in response to yours of April29, 2011 -original to follow by mail­
thanks- Irene Mauricette on behalf of Colin Andersen. 

Irene Mauricette 
Executive Assistant to 
The Chief Executive Officer 

Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto ON MSH 1T1 

Direct: 416 969 6010 
FAX: 416 969 6380 
Email: irene.mauricette@powerauthority.on.ca 

Web: www.powerauthority.on.ca 

1 





PRIVIL"ECED, CONFIDENTIAL AND WITHOUT PREJUDICE 

May 9, 2011 

Mr. Alex Pourbaix 
President, Energy & Oil Pipelines 
TrahsCaruida Corporation 
450 '- l Street, SW 
Calgary, Alberta 
T2P 5Hl 

120. Adelaide Street West 
Suite 1600 
Toronto, Ontario MSH H1 

T 416·967-7474 
F 416·967·1947 
WwW.PoWera.uthOrity.on.ca 

we-acknowledge receipt of your letter dated April29, 2011 (the "April29 Letter"). We have reviewed it in 
detail and we are very disappointed that it does not contain any material revisions to your settlement proposal 
dated March 10, 2011 ("Original Settlement Proposal"), which we advised TCE was unacceptable to the 
OPA. The April 29 Letter serves only to confirm and amplify the Original Settlement Proposal. Indeed, 
your estimated capital expenditure ("CAPEX") for the "Potential Project" (as such term is defined in the 
Memorandum of Understanding dated December 21, 2010) is in excess of $600 million, once gas and 
electrical interconnection costs are taken into account. We cannot reconcile this CAPEX with our own 
estimates for such a plant. 

In an effort to better understand the April 29 Letter, we have the following questions which seek clarification 
on some of the matters raised in your letter: 

1. Can you please clarify the Annual Average Contract Capacity ("AACC") and the Season 3 Contract 
Capacity used in the TCE financial modeling for the Potential Project? We are in receipt from you of 
the revised Schedule B to the proposed Implementation Agreement, dated 24 February 2011, which 
indicates seasonal contract capacities of 510.0 MW, 481.5 MW, 455.9 MW and 475.0 MW. This 
yields an Annual Average Contract Capacity of 480.6 MW. The April29 Letter states that an Annual 
Average Contract Capacity of 481 MW is higher than what can be achieved by the gas turbines, . 
which is 450 MW. Furthermore, the April29 Letter also states that the maximum Season 3 Contract 
Capacity that can be achieved is 427 MW. 

2. Please clarify what is included in the 2009 and 2010 CAPEX amouilts for the Potential Project 
detailed in TCE's 15 March 2011 financing model assumptions shared with JoAnne Butler. These 
amounts total $42 million. We believe that these amounts may actually be OGS sunk costs. Is this 
correct? 

3. Please clarify TCE's cost of capital used in its financial model for the Potential Project, including 
how the cost of capital is arrived at (i.e., the proportion and cost of both the debt and equity). 



Ontario Power Authority 

4. Please clarify the NRRIF used in your financial model for the Potential Project. The April 29 Letter 
refers to a 50% NRRIF, however, in the March 15, 2011 financing model assumptions sha):ed with 
JoAnne Butler, TCE indicated 20% was being used. 

5. Can you please specify your concerns about testing ramp rates for the Potential Project? Although 
this is not included in the Peaking Generation form of contract, the ramp rate is an important attribute 
of a peaking project and therefore, we consider it necessary to have a methodology in any contract for 
the Potential Project to confirm that the ramp rate requirement is satisfied throughout the term of the 
contract. 

6. The April29 Letter states that TCE has shared its cash flow model with the OPA. We believe that 
what this is referring to is the pro forma income statement for the Oakville Generation Station, not a 
cash flow model where modeling assumptions and calculations are disclosed. Can you please share 
the actual cash flow model with us? 

While we work to better understand our differences in terms of financial parameters for any Potential 
Project, I have requested that our commercial team move this file to our legal counsel, who will be 
contacting your legal counsel to commence discussions on terws. of n;ferenc~ for an arbitrati,on of our 
dispute. · · · · · · · ·· · · · ·· 

Sincerely, 

~~ 
Colin Andersen 
Chief Executive Officer 
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From: Michael Killeavy 
Serit: Tuesday, May 10, 201110:02AM 
To: 
Cc: 
Subject: 

'Sebastiane, Rocco'; 'Ivanoff, Paul'; 'Smith, Elliot'; Susan Kennedy 
JoAnne Butler; Deborah Langelaan; Ronak Mozayyan; Michael Lyle 
FW: Letter from Colin Andersen 

Attachments: Letter Pourbaix response to Apr 29 May 9 2011.pdf 

Importance: High 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

The letter to Alex Pourbaix ofTCE was sent. You may now ·contact TCE counsel to discuss the terms of reference for the 
arbitration. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 

T~Jronto, Ontario 
M5H 1Tl 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: Irene Mauricette On Behalf Of Colin Andersen 
Sent: May 10, 2011 9:58 AM 
To: 'Alex Pourbaix (alex pourbaix@transcanada.com)' 
Cc: Michael Killeavy 
Subject: Letter from Colin Andersen 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Hi Alex- the enclosed letter from Colin Andersen is in response to yours of April29, 2011 -original to follow by mail­
thanks- Irene Mauricette on behalf of Colin Andersen. 

Irene Mauricette 
Executive Assistant to 
The Chief Executive Officer 

Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto ON MSH 1T1 

Direct: 416 969 6010 
FAX: 416 969 6380 
Email: irene.mauricette@powerauthority.on.ca 

Web: www.powerauthority.on.ca 
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Crystal Pritchard 

From: Michael Lyle 
Sent: Tuesday, May 10, 2011 1:24 PM 
To: Colin Andersen; JoAnne Butler; Amir Shalaby; Kristin Jenkins; Kim Marshall; Brett Baker; 

Michael Killeavy; Deborah Langelaan; John Zych; Susan Kennedy; Robert Godhue; Nimi 
Visram; Sarah Diebel; Aaron Cheng 

Subject: TCE Potential Litigation 
Attachments: TCE Document Retention Memo. doc 

Please see the attached memo with respect to the potential litigation with TCE and the need to preserve records relating 
to that potential litigation. Please read this document carefully. We would be happy to answer any questions that you 
might have. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended re~_?ipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 

1 
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MEMO TO: Colin Andersen; Kristin Jenkins, Andrew Pride, JoAnne Butler, Amir 
Shalaby, Kim Marshall, Brett Baker, Susan Kennedy, Shawn Cronkwright, Deborah 
Langelaan, Michael Killeavy, Robert Godhue, Nimi Visram, Aaron Cheng, John Zych, 
Sarah Diebel 

FROM: Michael Lyle 

RE: TransCanada Energy Ltd. Oakville Generating Station, Southwest GTA CES 
Contract- Document Retention & Preservation 

PLEASE READ TillS MEMORANDUM CAREFULLY 

Please be advised that Ontario Power Authority ("OP A") reasonably anticipates the possibility of 
legal proceedings in relation to matters involving TransCanada Energy Ltd. and the Oakville 
Generating Station, Southwest GTA project (the "OGS Project"). 

As such, all documents and records (both electronic and paper) that relate to the anticipated or 
pending litigation must be retained until any such proceedings are finally concluded. 

As a recipient of this memo, you are required to preserve all documents and records pertaining to 
the OGS Project, as more clearly described below. 

Preservation of Records Relating to Litigation· 

To assist the OPA in meeting its documentary discovery obligations, in the event that OPA is 
named as a party in legal proceedings in matters relating to the OGS Project, it is important that 
you preserve all documents and records that relate in any way, directly or indirectly, to this 
matter. 

A party to litigation is required to disclose the existence of every document relating to any matter 
in issue in the legal proceedings that is or has been in the party's possession, control or power, 
whether or not privilege is claimed in respect of a document. 

As such, in order to ensure that the OPA meets its obligations and in order to assist the OPA in 
legal proceedings, documents and records that relate in any way, directly or indirectly, to the 
OGS Project should be clearly identified so as to avoid inadvertent destruction and should be 
kept in a secure location. · 
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Documents Which Must Be Disclosed - "Relevance" 

You should be aware that relevancy is a legal consideration and that it is not your job to 
determine what documents in your possession, control or power are in fact relevant. . In that 
regard, you should not attempt when gathering documents to determine what documents you 
believe are relevant or covered by any form of privilege .. At this time, it is important that all 
documents relating to the OGS Project be preserved. · · 

"Documents" includes all Paper, Computer and Electronic Records and Information 

"Documents" required to be disclosed are defined broadly and include paper records (such as 
letters and notes), any data and inforination in electronic form (such as emails and computerized 
account records), manuals, business records, sound recordings, videotapes, photographs, charts,. 
graphs, maps, plans, surveys, and books of accounting. Note that this is not an exhaustive list­
any record, data and information in any format must be preserved. 

An important part of document preservation is to consider electronic records . - including 
. clectrbnlc versibns of documents aS w:ell as documents wliich may only exist eiectronically and. 
data which may only exist in computer files and records. 

As well as preserving all paper documents at your desk and filing cabinets, steps must be taken 
to preserve all electronic and computerized documents and records. This includes information 
stored in servers, computers, laptops, palm pilots, blackberries, and cell phones. 

IT Personnel 

It is imperative that IT personnel preserve the OPA's e-mail server, back-up tapes and the 
computer hard drives of all those employees who might reasonably be in possession of 
documents and records relating in any way directly or indirectly to the OGS Project or issues 
raised in anticipated or pending legal proceedings. Even if back-up tapes are not readily 
accessible and will not be reviewed at this juncture, they must be preserved so that in the event 
there is a need to review those back-up tapes, they will be available. 

The General Issues 

While all documents relating directly or indirectly to the OGS Project must be preserved, it may 
be helpful for you to know that, in broad terms, the following issues may be relevant in the 
anticipated or pending litigation: 

1. the procurement and administration of the CES Contract between the OPA and TCE; 

2. the OPA's planning analysis of the needs in Southwest GTA; 

3. the communications between the OPA and the Government relating to the OGS; 

4. the Minister of Energy's decision and announcement that the OGS will not proceed; 



Please ensure that all documents relating to the OGS Project, including those documents relating 
to the general issues outlined above are appropriately segregated and preserved. 

If you have any questions or concerns, please contact either: 

Michael Lyle: at extension 6035, or 

Susan Kennedy: extension 6054 



Crystal Pritchard 

From: Michael Lyle 
Sent: 
To: 

Tuesday, May 10,20111:32 PM 
Deborah Langelaan; Michael Killeavy 

SubJect::., · ·RE:,:TCEPot.entiaU.itigation, · ·- .. , 
__ ~.-:---- ·• 

Agreed. Oversight on my part as the memo itself actually includes him. I will send it along . 
.. ·-,_ .... _. 

· ... , 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthoritv.on.ca 

··.r.~ . ... · 

•• -!:• '• 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain infonnation that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is st_rictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and _delete this_ e:mail message · 

From:.O~borah Liiilgelaan 
Sent: 'May 10, 20111:31 PM 
To: Michael Killeavy; Michael Lyle 
Subject: RE: TCE Potential Litigation 

I've forwarded a copy to Ronak but I think Shawn Cronkwright should also be included on the distribution list since he was 
the one that managed the procurement process. 

Deb 

From: Michael Killeavy 
Sent: May 10, 20111:30 PM 
To: Michael Lyle 
Cc: Deborah Langelaan 
Subject: RE: TCE Potential Litigation 

Would this. also apply to Ronak and Anshul, both of whom were assisting Deb and me? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
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416-967-1947 (FAX) 

From: Michael Lyle 
Sent: May 10, 2011 1:24 PM 
TQ: Colin Anderseni JoAnne Butleri Amir Shalabyi Kristin Jenkinsi Kim Marshalli Brett Bakeri Michael Killeavyi Deborah 
Langelaani John Zychi Susan Kennedyi Robert Godhuei Nimi Visrami Sarah Diebeli Aaron Cheng 
Subject: TCE Potential Litigation 

Please see the attached memo with respect to the potential litigation with TCE and the need to preserve records relating 
to that potential litigation. Please read this document carefully. We would be happy to answer any questions that you 
might have. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(&), any dissemination, distribution or copying of this e-mail n:tessage or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 
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Crystal Pritchard 

From: 
Sent: 
To: 
Subject: 

Michael Lyle 
Tuesday, May 10,20111:33 PM 
Shawn Cronkwright 
FW: TCE Potential Litigation 

Attachments: TCE Document Retention Memo.doc 

This should have gone to you as well. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
and/cir exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 

From: Michael Lyle 
Sent: MaylO, 20111:24 PM 
To: Colin Andersen; JoAnne Butler; Amir Shalaby; Kristin Jenkins; Kim Marshall; Brett Baker; Michael Killeavy; Deborah 
Langelaan; John Zych; Susan Kennedy; Robert Godhue; Nimi Visram; Sarah Diebel; Aaron Cheng 
Subject: TCE Potential Litigation 

Please see the attached memo with respect to the potentiallitigationwith TCE and the need to preserve records relating 
to that potential litigation. Please read this document carefully. We would be happy to answer any questions that you 
might have. 

Michael Lyle 
General Counsel an·d Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: . 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain infonnation thafis privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient{s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 

1 



May31,2012 

MEMO TO: Colin Andersen, Kristin Jenkins, Andrew Pride, JoAnne Butler, Amir' 
Shalaby, Kim Marshall, Brett Baker, Susan Kennedy, Shawn Cronkwright, Deborah 
Langellaan; Michael Killeavy, Robert Godhue, Nimi Visraril, Aaron Cheng, John Zych, 
Sarah Diebel 

FROM: Michael Lyle 

RE: TransCanada Energy Ltd. Oakville Generating Station, Southwest GTA CES 
Contract- Document Retention & Preservation 

PLEASE READ TIDS MEMORANDUM CAREFULLY 

Please be advised that Ontario Power Authority ("OPA") reasonably anticipates the possibility of 
legal proceedings in relation to matters involving TransCanada Energy Ltd. and the Oakville 
Generating Station, Southwest GTA project (the "OGS Project"). 

As such, all documents and records (both electronic and paper) that relate to the anticipated or 
pending litigation must be retained until any such proceedings are fmally concluded. 

As a recipient of this memo. you are required to preserve all documents and records pertaining to 
the OGS Project, as more clearly described below. 

Preservation of Records Relating to Litigation 

To assist the OPA in meeting its documentary discovery obligations, in the event that OPA is 
named as a party in legal proceedings in matters relating to the OGS Project, it is important that 
you preserve all documents and records that relate in any way, directly or indirectly, to this 
IJ.latter. 

A party to litigation is required to disclose the existence of every document relating tci any matter 
in issue in the legal proceedings that is or has been in the party's possession, control or power, 
whether or not privilege is claimed in respect of a document. 

As such, in order to ensure that the OPA meets its obligations and in order to assist the OPA in 
legal proceedings, documents and records that relate in any way, directly or indirectly, to the 
OGS Project should be clearly identified so as to avoid inadvertent destruction and should be 
kept in a secure location. 



Documents Which Must Be Disclosed - "Relevance" 

You should be aware that relevancy is a legal consideration and that it is not your job to 
determine what documents in your possession, control or power are. in fact. relevant. In that 
regard, you should not attempt when gathering documents to determine what documents you 
believe are relevant or covered by any form of privilege. At this tiJne, it is important that all 
documents relating to the OGS Project be preserved. 

"Documents" includes all Paper, Computer and Electronic Records and Information 

"Documents" required to be disclosed are defined broadly and include paper records (such as 
letters and notes), any data and information in electronic form (such as emails and computerized 
account records), manuals, business records, sound recordings, videotapes, photographs, charts, 
graphs, maps, plans, surveys, and books of accounting. Note that this is not an exhaustive list­
any record, data and information in any format must be preserved. 

An important part. of document preservation is to consider electronic records - including 
electrdnic versions 'of documents as well as dociiments\vhich may only eidstefedronically and 
data which may only exist in computer files and records. 

As well as preserving all paper documents at your desk and filing cabinets, steps must be taken 
to preserve all electronic and computerized documents and records. This includes information 
stored in servers, ·computers, laptops, palm pilots, blackberries, and cell phones. 

IT Personnel 

It is imperative that IT personnel preserve the OPA's e-mail server, back-up tapes and the 
computer hard drives of all those employees who might reasonably be in possession of 
documents and records relating in any way directly or indirectly to the OGS Project or issues 
raised in anticipated or pending legal proceedings. Even if back-up tapes are not readily 
accessible and will not be reviewed at this juncture, they must be preserved so that in the event 
there is a need to review those back-up tapes, they will be available. 

The General Issues 

While all documents relating directly or indirectly to the OGS Project must be preserved, it may 
be helpful for you to know that, in broad terms, the following issues may be relevant in the 
anticipated or pending litigation: 

1. the procurement and administration of the CBS Contract between the OP A and TCE; 

2. the OPA's planning analysis of the needs in Southwest GTA; 

3. the communications between the OPA and the Government relating to the OGS; 

4. the Minister of Energy's decision and announcement that the OGS will not proceed; 



Please ensure that all documents relating to the OGS Project, including those documents relating 
to the general issues outlined above are appropriately segregated and preserved. 

If you have any questions or concerns, please contact either: 

Michael Lyle: at extension 6035, or 

Susan Kennedy: extension 6054 



Crystal Pritchard 

From: Kim Marshall 
Sent: Tuesday, May 10, 2011 1 :54 PM 
To: 
Cc: 

Terry Gabriele; Elizabeth Squissato; Aaron Cheng 
Michael Lyle 

Subject: FW: TCE Potential Litigation 
Attachments: TCE Document Retention Memo.doc 

Terry, Elizabeth and Aaron- fyi. 

Aaron, not sure you have been looped into the IT requirements here but if not we need to speak with Susan quickly I 
think. By cc to mike- susan the right person? thx 

Kimberly Marshall 
Vice President, Business Strategies & Solutions 
Ontario Power Authority 
120 Adelaide Street West 
Suite 1600 
Toronto, Ontario M5H 1T1 

Phone: 416-969-6232 
Cell: 416-545-7202 
E-Mail: kim.marshall@powerauthoritv.on.ca 
Fax: 416-967-1947 
Visit our Website: www.powerauthority.on.ca . 
This e~m8il message and any files transmitted with it are intended only for the named recipient(s} above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), -any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message. 

From: Michael Lyle 
Sent: Tuesday, May 10, 2011 1:24 PM 
To: Colin Andersen; JoAnne Butler; Amir Shalaby; Kristin Jenkins; Kim Marshall; Brett Baker; Michael Killeavy; Deborah 
Langelaan; John Zych; Susan Kennedy; Robert Godhue; Nimi Visram; Sarah Diebel; Aaron Cheng 
Subject: TCE Potential Litigation 

Please see the attached memo with respect to the potential litigation with TCE and the need to preserve records relating 
to that potential litigation. Please read this document carefully. We would be happy to answer any questions that you 

might have. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120.Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain infonnation that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly-prohibited. If you have received this message in error, or are not the named recipient{s), please notify the sender immediately 
and delete this e-mail message 

1 



May 31,2012 -__ .;-_· '~- _;.:.:_ '~:.· . _:, ,f 

';. • '_, j 

MEMO TO:' ·Colin Andersen; Kristin Jenkins; Andrew Pride, JoAnne Butlero Amir ·· 
Shalaby; Kim Matshall.' Brett Baker, susah KElnhedy, sfiawn· CronkWright, Deborah · 
L'ahgelaan; Michael killeavy, Robert God hue, Nimi Visram, Aaron Cheng, JohnZythO ·• 
Sarah Diebel · · ' · _•;_., · 

FROM: . - Michael lyle 

RE: TransCanqda Eri13rgy Lt<:!. Oakville GenerafiQg,Station, SouthwesfGT J\ CES 
Contract.;_ Document Retention & P-reservation . -

PLEASE READ TIDS MEMORANDUM CAREFULLY 

Please be advised that Ontario Po\\rer Authority ("OPA") reasonably anticipates the possibility of 
legal proceedings in relation to matters involving Tr!ll,lsCanada Energy Ltd. and the O;dcville 
Generating Station, Southwest GT A project (the ''OGS Project"). . · · 

As such, ail doclimen~ and records (both electronic arid paper) that relate tp the anticipated or 
pending litigation must be retain~d until any such proceedings are finally concluder:L . 

As a recipient of this memo, you are required to preserve all documents and records pertaining to 
the OGS Project, as more clearly described below. ·· 

Preservation of Records Relating toLitigation 

To assist the OPA in meeting its documentary discovery obiigations, in the event that OPA is 
named as a party in legal proceedings in matters relating to the' OGS Project, it is hriportant that 
you preserve all documents and records that relate in any way, directly or indirectly, to this 
matter. ' ' ·· 

A party to litigation is required to disClose the existence of every document rehiting to ariy matter 
in issue in the legal proceedings that is or has been in the party's possession, control or power, 
whether or not privilege is claimed in respect of a document. 

. ' 

As such, in orqer to ensure that the OPA meets its obligations and in order to assist the OPA in 
legal proceedings, documents and records that relate in ~y way, directly or indirectly, to the 
OGS Project should be clearly identified so as to avoid inadvertent destruction and should be 
kept in a secure location. 



Documents Which Must Be Disclosed - "Relevance" 

You should be aware that relevancy is a legal consideration and that it is not your job to 
determine what documents in your possession, control or power are in fact relevant. In that 
regard, you should not attempt when g!1-t4ering documents to determine what documents you 
believe are relevant or covered by any form of privilege. At this time, it is important that all 
documents relating to the OGS Project be preserved. 

"Documents" includes all Paper. Computer and Electronic Records and Information 

"Documents" required to be disclosed are defmed broadly and include paper records (such as 
letters and notes), any data and information in electronic form (such as emails and computerized 
account records), manuals, business records, sound recordings, videotapes, photographs, charts, 
graphs, maps, plans, surveys, and books of accounting. Note that this is not an exhaustive list -
any record, data and information in any format must be preserved. 

An important part of document preseryation is to consider electronic records - including 
electronic versions of doci.unents as well aS documents which may oilly eXist dectronically arid 
data which may only exist in computer files and records. 

As well as preserving all paper documents at your desk and filing cabinets, steps must be taken 
to preserve all electronic and computerized documents and records. This includes information 
stored in servers, computers, laptops, palm pilots, blackberries, and cell phones. 

IT Personnel 

It is imperative that IT personnel preserve the OPA's e-mail server, back-up tapes and the 
computer hard drives of all those employees· who might reasonably be in possession of 
documents and records relating in any way directly or indirectly to the OGS Project or issues 
raised in anticipated or pending legal proceedings. Even if back-up tapes are not readily 
accessible and will not be reviewed at this juncture, they must be preserved so that in the event 
there is a need to review those back-up tapes, they will be available. 

The General Issues 

While all documents relating directly or indirectly to the OGS Project must be preserved, it may 
be helpful for you to know that, in broad terms, the following issues may be relevant in the 
anticipated or pending litigation: 

1. the procurement and administration of the CES Contract between the OPA and TCE; 

2. the OPA's planning analysis of the needs in Southwest GTA; 

3. the communications between the OPA and the Government relating to the OGS; 

4. the Minister of Energy's decision and announcement that the OGS will not proceed; 



.·· ... t 
GHtARIQ:,·. 
POWERAU.THORJTY· ' ... ·.· . . ,.,~_,_, __ --···· ···---· .... ,. --;,- .. , .. "· ,. , ..... _,- . . . ... .· 

Please ensure that all documents relating to the OGS Project, including those documents relating 
to the general issues outlined above are appropriately segregated and preserved. 

If you have any questions or concerns, please contact either: 

Michael Lyle: at extension 6035, or 

Susan Kennedy: extension 6054 



Crystal Pritchard 

From: Kim Marshall 
Sent: Tuesday, May 10, 2011 1 :54 PM 
To: 
Cc: 

Terry Gabriele; Elizabeth Squissato; Aaron Cheng 
Michael Lyle 

Subject: FW: TCE Potential Litigation 
Attachments: TCE Document Retention Memo. doc 

Terry, Elizabeth and Aaron- fyi. 

Aaron, not sure you have been looped into the IT requirements here but if not we need to speak with Susan quickly 1 
think. By cc to mike- susan the right person? thx 

Kimberly Marshall 
Vice President, Business Strategies & Solutions 
Ontario Power Authority 
120 Adelaide Street West 
Suite 1600 
Toronto, Ontario M5H 1T1 

Phone: 416-969-6232 
Cell: 416-545-7202 
E-Mail: kim.marshall@powerauthoritv.on.ca 
Fax: 416-967-1947 
Visit our Website: www.powerauthority.on.ca . 
This e-m8il message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), ·any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s). please notify the sender immediately 
and delete this e-mail message. 

From: Michael Lyle 
Sent: Tuesday, May 10, 2011 1:24 PM 
To: Colin Andersen; JoAnne Butler; Amir Shalaby; Kristin Jenkins; Kim Marshall; Brett Baker; Michael Killeavy; Deborah 
Langelaan; John Zych; Susan Kennedy; Robert Godhue; Nimi Visram; Sarah Diebel; Aaron Cheng 
Subject: TCE Potential Litigation 

Please see the attached memo with respect to the potential litigation with TCE and the need to preserve records relating 
to that potential litigation. Please read this document carefully. We would be happy to answer any questions that you 

might have. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120.Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain infonnation that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e--mail message or 
any files transmitted with it is strictltprohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 

1 
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Crystal Pritchard 

From: 
seiit~· 
To::··.· 

Cc: 
Subject: 

AaronCheng , -.. • . ..•. , . . . . , . '" , ..... 

~u~~~a~~~il~aio, 201Ji:4,,rM. . , 

Michael Lyle; Kim Marshall 
RE: TCE Potential Litigation 

:- ~-

. ~. '·,··-·.' .. 

We'll set up a quick meeting with you to go through the requirements. The Share Point platform established for IPSP will 
be used as a secure portal for the application. 

Thanks, 
Aaron 

Aaron Cheng 
Director, Information Technology 
Ontario Power Authority 
416-969-6345 

From: Michael Lyle 
Sent: May-10-11 2:03 PM 

.·.; 

To: Kim Marshall; Terry Gabriele; Elizabeth Squissato; Aaron Cheng 
Subject: Re: TCE Potential Litigation 

Yes as first point of contact. 

From: Kim Marshall 
Sent: Tuesday, May 10, 2011 01:53 PM 
To: Terry Gabriele; Elizabeth Squissato; Aaron Cheng 
Cc: Michael Lyle 
Subject: FW: TCE Potential Litigation 

Terry, Elizabeth and Aaron- fyi. 

Aaron, not sure you have been looped into the IT requirements here but if not we need to speak with Susan quickly I 
think. By cc to mike- susan the right person? thx 

Kimberly Marshall 
Vice President, Business Strategies & Solutions 
Ontario Power Auihority 
120 Adelaide Street West 
Suite 1600 
Toronto, Ontario M5H 1T1 

Phone: 416-969-6232. 
Cell: 416-545-7202 
E-Mail: kim.marshall@powerauthority.on.ca 
Fax: 416-967-1947 
Visit our Website: www.powerauthority.on.ca 
This e-mail message and any files transmitted with it are intended only for the named. recipient(s} above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message. 

From: Michael Lyle 
Sent: Tuesday, May 10, 2011 1:24 PM 
To: Colin Andersen; JoAnne Butler; Amir Shalaby; Kristin Jenkins; Kim Marshall; Brett Baker; Michael Killeavy; Deborah 

1 



Langelaan; John Zych; Susan Kennedy; Robert Godhue; Nimi Visram; Sarah Diebel; Aaron Cheng 
Subject: TCE Potential Litigation 

Please see the attached memo with respect to the potential litigation with TCE and the need to preserve records relating 
to that potential litigation. Please read this document carefully. We would be happy to answer any questions that you 
might have. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthoritv.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message In error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 

2 



Crystal Pritchard 

From: 
Sent: 
To: 

Ivanoff, Paul [Pivanoff@osler.com] 
Tuesday, May 10, 2011 2:44 PM 
Michael Killeavy 

Cc: JoAnne Butler; Deborah Langelaan; Ronak Mozayyan; Michael Lyle; Sebastiane, Rocco; 
Susan Kennedy; Smith, Elliot · · · ·· · .· · ·· · · · 

Subject: RE: Letter from Colin Andersen [Privileged and Confidential] 

As an update, a call has been placed to TCE' s counsel. He was out of the office at the time and a message has 
been left to return the call. 
We'lllet you know once we hear fi·om.him. 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osier. Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place [!]'00, ~·~ ·~ "' 
From: Michael Killeavy [mailto:Michaei.Killeaw@oowerauthority.on.ca] 
Sent: Tuesday, May 10, 201110:02 AM · 
To: Sebastiane, Rocco; Ivanoff, Paul; Smith, Elliot; Susan Kennedy 
Cc: JoAnne Butler; Deborah Langelaan; Ronak Mozayyan; Michael Lyle 
Subject: FW: Letter from Colin Andersen 
Importance: High 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

The letter to Alex Pourbaix ofTCE was sent. You may now contact TCE counsel to discuss the terms of reference for the 

arbitration. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1Tl 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

1 



From: Irene Mauricette On Behalf Of Colin Andersen 
Sent: May 10, 2011 9:58AM 
To: 'Alex Pourbaix (alex pourbaix@transcanada.com)' 
Cc: Michael Killeavy 
Subject: letter from Colin Andersen 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Hi Alex -lhe enclosed letter from Colin Andersen is in response to yours of April 29, 2011 - original to follow by mail -
thanks - Irene Mauricette on behalf of Colin Andersen. 

Irene Mauricette 
Executive Assistant to 
The Chief Executive Officer 

Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto ON M5H 1T1 

Direct: 416 969 6010 
FAX: 416 969 6380 
Email: irene mauricette@powerauthoritv.on.ca 

Web: www.powerauthoritv.on.ca 

This e~mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privi19gie. confidential et 
soumis a des droits d'auteur. II est interdit de l'utiliser ou 
dele divulguer sans autorisation. 

---····-···-.. ·----·-··~-*""" 
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Crystal Pritchard 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attacllm~rits: , 

. ~- . ,._ .... 
Nimi Visram .. ;; ' 

Tuesday, May 10, 2011 5:04PM 
Michael Killeavy; Deborah Langelaan 
Michael Lyle; JoAnneButler; John Zych · ''· .;,- · "' ,. •·· '· 
FW: OPA Board ME!etings - May 18 & 19, 2011 ,,., · '' 

. ':BOD;:_MI(L,v4:_2o14051Rppt;OGS2_BOD:_CM--2011 0518 v2.pptx .·:::.· 

. ··::. ,_. ~c_:_' ,;,-~t.·\::-,::~ < • • • ,\'>', "o•, -~~< :·· - ... •,>· .• : ;_ ·----·- -· . 
Categorie11: ' ·.---:··:-··,· .. 

Thank you Michael. • .. ;. 

Nimi Visram I Executive Assistant and Board Coordinator! legal, Aboriginal and Regulatory Affairs 1 Ontarii:i'Power AuthOrity 
,!; please consider the environment before printing this email 

From: ivlitlie~el Killeavy 
Seni:: MiiY 10, 2011 4:17PM 
To: Nimi Visram 
Cc: Deborah Langelaan; JoAnne Butler 
Subject: RE: OPA Board Meetings - May 18 & 19, 2011· · 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 . 
416-520-9788 {CELL} 
416-967-1947 {FAX}. 

From: Nimi Visram 
Sent: May 10, 2011 3:50.PM 

:.--·.-. 

:'_;-

To: John Zych; Amir Shalaby; Andrew Pride; Brett Baker; Colin Andersen; JoAnne Butler; Kim Marshall; Kristin Jenkins; 
Michael Lyle; Aaron Cheng; Andrew Pietrewicz; Barbara Ellard; Bob Chow; Bob Gibbons; Chuck Farmer; Elizabeth 
Squissato; George Pessione; Guy Raffaele; Hillary Thatcher; Joe Toneguzzo; Kevin Dick; Michael Killeavy; Murray 
Campbell; Patricia Phillips; Ruth Covich; Sean Brady; Shawn Cronkwright; Sorana Ionescu; Susan Kennedy; Terry 
Gabriele; Julia McNally 
Cc: Cathy Schell; Clare Hudson; Irene Mauricette; Jacquie Davidson; Kathleen Wilson; Manuela Moellenkamp 
Subject: RE: OPA Board Meetings - May 18 & 19, 2011 

Thnx 

1 



Nimi 

Nimi Visram 1 Executive Assistant and Board Coordinator( Legal, Aboriginal and Regulatory Affairs I Ontario Power Authority 
.!, please consider the environment before prtnting this email 

From: Nimi Visram On Behalf Of John Zych 
Sent: April27, 20111:45 PM 
To: Amir Shalaby; Andrew Pride; Brett Baker; .Colin Andersen; JoAnne Butler; Kim Marshall; Kristin Jenkins; Michael Lyle; 
Aaron Cheng; Andrew Pietrewicz; Barbara Ellard; Bob Chow; Bob Gibbons; Chuck Farmer; Elizabeth Squissato; George 
Pessione; Guy Raffaele; Hillary Thatcher; Joe Toneguzzo; John Zych; Kevin Dick; Michael Killeavy; Murray Campbell; 
Patricia Phillips; Ruth Covich; Sean Brady; Shawn Cronkwright; Sorana Ionescu; Susan Kennedy; Terry Gabriele; Julia 
McNally 
Cc: John Zych; Nimi Visram; Cathy Schell; Clare Hudson; Irene Mauricette; Jacquie Davidson; Kathleen Wilson; Manuela 
Moellenkamp 
Subject: OPA Board Meetings - May 18 & 19, 2011 

.. -··- -o-''"'"' .. ,.,., ~··':"" . ·-- .. 

t 

• 
• 
• 
• 

• r 

•. 

John Zych 

?' J 

Corporate Secretary 
Ontario Power Authority 
Suite 1600 
120 Adelaide Street West 
Toronto, ON M5H 1T1 

416-969-6055 
416-967-7474 Main telephone 
416-967-1947 Fax 
John.Zych@powerauthority.on.ca 

.. _ 

•h 

2 



This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain 
information that is privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended 
recipient(s), any dissemination, distribution or copying of this e-mail message or any files transmitted with it is strictly 
prohibited. If you have received this message in error or are not the named recipient(s), please notify the sender 
immediately and delete this e-mail message. 
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Winding Up of the Oakville 

Generating Station (OGSl Contract · 

Board of Directors - For Information 

•..... ·.· · .. ·.'. ·~·, ',.ij····;;<;~>· ·· .. 

o. " ... r•• .. ·-.· .. _•a_-.". ··.·· POYIER AIJttiom'I"Y · · · · 
'-- <loo 

:- .· ; :: ;., ·~;-- ; 

···May is: 26tr 

Privileged and Confidential - Prepared in Contemplation of Litigation 



Status 

• OPA was instructed by the government to make a second counter­
proposal to the TCE proposal of 10 Marc,h.,2011. 

• This government-instructed counter-proposal to settle was submitted 
on 21 April2011. It had an effective. financial value of $712 million. 

• On 29 April 2011 TCE rejected the government-instructed counter­
proposal. 

.. ' 

• TCE also served the government with qQ:(:tayadvance,n<}ti<S§:otits 
intent to sue the Crown pursuant to Sectibnl7(1) ofthePi;oC(;).edings 
Against the Crown Act. · 

2 Privileged and Confidential - Prepared in Contemplation of Litigation .: GNT.RIOfl 
POWER AU'fHORITY Lf 



Next Steps 

• Certain aspects of the TCE rejection of the government-instructed · 
counter-proposal are unclear to us. 

• A letter from Colin to Alex Pourbaix was sent on [insert date! 
requesting clarification of certain aspects of the TCE rejection letter 
and advising TCE that we want our counsel and their ·counsel to 
commence talks on submitting the dispute to arbitration. 

• Our counsel will be meeting TCE's counsel to discuss the terms of 
reference for the arbitration of the dispute. 

3 Privileged and Confidential - Prepared in Contemplation of Litigation ONTARIO I 
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Financial Value of Various Scenarios 

Litigation ·Worst Case 

Litigation ~ Intermediate Case 

Litigation • Best Case 

TCE Proposal 

OPA Counter~Proposal 

Government·instructed 2nd 
Counter-Proposal 

Competitive Tender- Worst Case 

Competitive Tender -Intermediate 
Case 

Competitive Tender- Best Case 
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Crystal Pritchard 

From: 
Sent: 

Michael Lyle 
Tuesday, May 1 o; 2011 5:22 PM 

To: 
Cc: 

OPA Executive; Brett Baker; Michael Killeavy; Deborah Langelaan 
Susan Kennedy 

Subject: TCE 

Privileged 

Just spoke to Paul Ivanoff from Osiers. He spoke to TCE litigation counsel aoout arbitration. As expected, they see 
arbitration terms of reference as having three key elements: 

1. Crown, OPA and TCE.are all parties to the arbitration. 
2. Arbitration starts from premise that OPA is liable to pay TCE for its economic loss (despite contract and 

challenges that plant was facing). 
3. There is no restriction on TCE bidding on other work. 

Perhaps we could discuss this further at ETM tomorrow. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michaeLiyle@powerauthoritv.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain infonnation that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the Intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and del'ete this e-mail message 
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ctystai·Pritchard . 

From: 
Sent: 
To: 
Subject: 

Sur·e. Thanks. 

Michael Killeavy · 
Tuesday, May 10,2011 5:41 PM 
Michael Lyle 
Re:TCE 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeaw@powerauthority.on.ca 

From: Michael Lyle 
Sent: Tuesday, May 10, 2011 05:22 PM 
To: OPA Executive; Brett Baker; Michael Killeavy; Deborah Langelaan 
Cc: Susan Kennedy 
Subject: TCE 

Privileged 

Justspoke to Paul Ivanoff from Osiers. He sp.oke to TCE litigation counsel about arbitration. As expected, they see 
arbitration terms of reference as having three key elements: 

1. Crown, OPA and TCE are all parties to the arbitration. 
2. Arbitration starts from premise that OPA is liable to pay TCE for its economic loss (despite contract and 

challenges that plant was facing). 
3. There is no restriction on TCE bidding on other work. 

Perhaps we could discuss this further at ETM tomorrow. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthoritv.on.ca 
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This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 
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Crystal Pritchard 

From: 
Sent: 
To: 
Subject: 

I. 
JoAnne Butler 
Tuesday, May 10, 2011 9:28PM 
Michael Lyle 
Re:TCE 

Sure ... I am not there but MK is my delegate ... 

JCB 

From: Michael Lyle 
Sent: Tuesday, May 10, 2011 05:22 PM 
To: OPA Executive; Brett Baker; Michael Killeavy; Deborah Langelaan 
Cc: Susan Kennedy 
Subject: TCE 

Privileged 

Just spoke to Paul Ivanoff from Osiers. He spoke to TCE litigation counsel about arbitration. As expected, they see 
arbitration terms of reference as having three key elements: 

1. Crown, OPA and TCE are all parties to the arbitration. 
2. Arbitration starts from premise that OPA is liable to pay TCE for its economic loss {despite contract and 

challenges that plant was facing). 
3. There is no restriction on TCE bidding on other work . 

. Perhaps we could discuss this further at ETM tomorrow. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named reciplent(s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 
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Crystal Pritchard 

From: 
Sent: 
To: 

Michael Lyle 
Friday, May 13, 2011 2:18 PM 
Colin Andersen 

Cc: 
Subject: 

JoAnne Butler; Kristin Jenkins; Susan Kennedy; Michael Killeavy; Deborah Langelaan 
TCE 

Confidential: Solicitor/Client Privilege 

Further to our discussion at ETM,when we told you that we would be looking at next steps re moving forward with 
arbitration discussions, we met with our external counsel yesterday. You will recall that TCE counsel has indicated that 
they want the Crown involved in the arbitration. We are arranging a lawyer to lawyer meeting with counsel for the 
Government to discuss their views re the involvement of the Crown in the arbitration. We then anticipate arranging a 
client and lawyer meeting between TCE and OPA to discuss each of our positions on the Terms of Reference. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it ~re intended only for the named recipient{s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient{s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 
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' . 

Crystal Pritchard .. . ~ .. ' .. : : 

. . . ' . . ' 
From: Michael Killeavy 
Sent:· · 
To:.····· 
Cc: 

·: Friday, May20, 201112:2!3PM·· "' . ,, · 
-~-. ·'RSebastiano@osler.com'; 'Pivanoff@osler.com';·.'ESmith@osler.com'; Susan Kennedy 

JoAnne Butler; Michael Lyle >;,·. : " · ·:: · · . . : :·.: ,.-:: 
Subject: Fw: TransCanada Oakville GS- Notice of Amended Equipment Supply Contract#6519 

between TransCanada Energy Ltd. and MPS Canada, Inc. 

This is an interesting development .. Perhaps we could teleconference later today? 

Michael Killeavy, LL.B., MBA, P .Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969:6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeaw@powerauthoritv.on.ca 

From: John Mikkelsen [mailto:john mikkelsen@transcanada.coml 
Sent: Friday, May 20, 201112:18 PM 
To: Deborah Langelaan 
Cc: Michael Killeavy; JoAnne Butler; Michael Barrack <MBarrack@tgf.ca>; John Finnigan <JFinniqan@tgf.ca>; Geoff 
Murray <geoff murray@transcanada.com>; Terry Bennett <terrv bennett@transcanada.com>; John cashin 
<john cashin@transcanada.com~; Jody Johnson <jody johnson@transcanada.com>; Doug Mclean 
<doug mclean@transcanada.com> 
Subject: TransCimada Oakville GS- Notice of Amended Equipment Supply Contract #6519 between Transcanada Energy 
Ltd. and MPS Canada, Inc. 

With Prejudice 

Dear Deborah, 

Further to my e-mail of January 31, 201 f wherein we informed you of our decision to release MPS Canada, Inc. ('MPS") 
from suspension, we are nearing completion of the negotiation of the amended Equipment Supply Agreement No. 6519 
("ESA") with MPS. The amended ESA incorporates modifications to the original agreement in accordance with the firm 
price proposal provided by MPS on February 28, 2011 (and communicated to the OPA on the same date) for conversion 
of the ESA to fast start and simple cycle configuration, with the exception that the additional scope (the closed cooling 
system and stacks) previously a fixed price, has now been incorporated as an exclusive supply option in favour of MPS 
that will be triggered as a change order at a future date. The option is only triggered if the MPS gas turbines are 
installed by TransCanada in a simple cycle configuration under a contract between TransCanada and the OPA to replace 
the SW GTA Clean Energy Supply Contract. In addition, MPS has a first right of offer to provide the power train for a 
combined cycle build out, consistent with the letter agreements (also shared with the OPA) should the turbines be 
installed by TransCanada in a combined cycle application under a contract between TransCanada and the OPA to 
replace the SW GTA Clean Energy Supply Contract. Given the fact there is no agreement with the OPA to date on the 
Cambridge project or an alternative project that would utilize the gas turbines, TransCanada has proceeded with this 
solution on the basis that it preserves the ability to use the turbines in a future simple cycle or combined cycle 
replacement project, but mitigates the exposure to further cost increases and increases the marketability of the turbines 
for reuse or resale in the. event a replacement project is not defined. 
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In addition to the above changes, MPS and TransCanada have also agreed to include "make good" performance on ramp 
rate and start-up time in the amended contract. The start-up time has been restated to be "press start to 100% load" and 
allows for new NFPA requirements, resulting in guaranteed start-up time of 26 minutes to 100% load. 

TransCanada will execute the amended MPS agreement as described above as it provides both TransCanada and the 
OPA with maximum flexibility in the future, both in terms of mitigation efforts and any potential future projects. We trust 
that the OPA concurs with this decision. 

Yours Truly, 

John Mikkelsen, P. Eng. 

Director, Eastern Canada, Power Development 

TransCanada 

Royal Bank Plaza 
200 Bay Street 
24th Floor, South Tower 
Toronto, Ontario M5J 2J1 

Tel: 416.869.2102 

Fax:416.869.2056 

Cell:416.559.1664 

This electronic message and any attached documents are intended only for the named addressee(s). This 
communication from TransCanada may contain information that is privileged, confidential or otherwise 
protected from disclosure and it must not be disclosed, copied, forwarded or distributed without authorization. If 
you have received this message in error, please notify the sender immediately and delete the original message. 
Thank you. 
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Crystal Pritchard 

From.: ... . 
Sent:··· · 
To:-.:: <'''' 
Subject: 

.. ~!l§<![].K.e9nEl~L, ... ... . .. , . . , . , 
. Friday; May 20, 2011 6:46 PM 
Mic~aei'Lyle; 'pivanoff@osler.com': · '·· 

. Fw: bPA -TCE [Pri',lileged aM Confidential] ·, • 

.. ,,, 

... _,,,,-•. , '",~ r<_..-~-'-·'·r·~-. .-:- -··-·_,_.~:-c·-·.·-._-.-_:--:.-·._·_- '"-·~;_, --·· "· · --~-----.----~---
See. below. I guess I interpret l]er l)'lessage as e[ther, "we'd nel(ertake each'other,to'collrt, so·why bother with some . 
·~-,-·.-_,·:-.:._ .. ;·•,:.-._.;-. ,-,-~ _.,, .. ,- • .,,,._ ,_;-;:._,-.,l'' "i<1:.' '·' • __ ,,-:·,.,,.,,i";' ___ ·-.. -- ·~-- .---<· ~----- r-· ~-. ·_·- --·-- _-,_ .... - _ -:·:·: • · 

foni'rof judiCial relief'; By the·same token; l'~fsuggesfthere is. rio reason not to i11Clude, as you never know what may 
happen.·· ··.. ·;, .,.,, · ·;; ··· ., · ' ... · • .- .. ,:. · '· •.. · · .. 

. ~--,: (. 
-.. -·· 

Paul, Mike will likely follow up with you on Tueday. I \/\laS wonderj_ng ifdeclarator\1 relief: could prove useful to establish·­
privilege should be maintained even if there wasa release of info,rm<~tion. So, byway of example, Ministrv accide.ntiy · 
forwards OPA privileged document-to TCE, wbald declaratory rellef aisist is s~ccf!ssfully mai~tainingprivilege of' , 
docUment (ie keeping doi:umeht inadmissable}. That would be' a re~sb~we (or ifthe reverse happened, they) might seek 
reliefdespi1:e our ''special" relationship. ,, -' . " ' 

From: Calwell, Carolyn (MEl) [niailto:Carolyri.Calwell@ontario.ca] 
Sent: Friday, May 20, 2011 04:28 PM 
To: Sus<;~n Kennedy · . 
Subject: RE: ()PA - TCE [Privileg~d and Confidential] · 

Susan, 

I wanted to follow up on the message that I left yesterday. In light of the relationship between the Ministry and the OPA, I 
have trouble justifying or explaining an allowance for declaratory relief between the parties. That PACA allows for that 
remedy doesn't warrant including it here. I would prefer the paragraph to come out. Nevertheless, as indicated, I would 
be happy to discuss further if you wish. 

Carolyn 

Carolyn .Calwell 
Deputy Director 
Ministry of Energy & Ministry of Infrastructure 
Legal Services Branch 
Ministry of the Attorney General 
777 Bay Street, Suite 425 
Toronto ON M5G 2E5 
416.212.5409 

From: Susan Kennedy [mailto:Susan.Kennedy@powerauthority.on.ca] 
Sent: May 13, 2011 2:56 PM 
To: Calwell, Carolyn (ME!) 
Subject: FW: OPA - TCE [Privileged and Confidential] 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 

From: Ivanoff, Paul [mailto:Plvanoff@osler.com] 
Sent: May 11, 2011 6:13 PM 
To: Susan Kennedy 
Subject: RE: OPA - TCE [Privileged and Confidential] 
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Susan, 

I have revised the Cooperation and Common Interest Privilege Agreement to address the Crown's comment 
regarding injunctive relief. I note that Section 14 of the Proceedings Against the Crown Act contemplates that 
declaratory relief may be sought in lieu of an injunction. The text of that section is as follows: 

No injunction or specific perform,ance against Crown . 
. 14. (1) Where in a proceeding against the Crown any relief is sought that might, in a proceeding 

between persons, be granted by way of injunction or specific performance, the court shall not, as · 
against the Crown, grant an injunction or make an order for specific performance, but in lieu thereof 
may make an order declaratory of the rights of the parties. 

Limitation on injunctions and orders against Crown servants 
m The court shall not in any proceeding grant an injunction or make an order against a servant 

of the Crown if the effect of granting the injunction or making the order would be to give any relief 
against the Crown that could not have been obtained in a proceeding against the Crown, but in lieu 
thereof may make an order declaratory of the rights of the parties. R.S.O. 1990, c. P27, s. 14. 

With that in mind, I suggest that we propose to the Crown that we revise the "Injunctive Relief' section (i.e. 
Section I 7) to provide for "Declaratory Relief' instead of"Injunctive Relief'. They are not immune from a 
declaratory order. The attached version of the Agreement reflects the change. 

Please contact me if you would like to discuss. 

Regards, 
Paul 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivano!f@osler.com 

Osier, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
~ario, Canada M5X 1BB 

From: Susan Kennedy [mailto:Susan.Kennedy@powerauthority.on.ca] 
Sent: Wednesday, May 11, 2011 4:26 PM 
To: Ivanoff, Paul 
Subject: Fw: OPA - TCE [Privileged and Confidential] 

See below re first comment. 

I'll follow-up on the signing authority (Minister versus Deputy Minister) end of things. 
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From: Calwell, Carolyn (MEI) [mailto:Carolyn.Calwell@ontario.ca] 
Sent: Wednesday, May 11, 2011 04:18 PM 
To: Susan Kennedy • .· 
Subject: RE: OPA- TCE [Privileged and Confidential] 

. --~.; . - .,_ . 

Susan; 

Thank you for sending the revised document. The changes look fine. The only remaining issue from my perspective is 
the provision for injunctive relief, which is contrary to section 14 of the Proceedings Against the Crown Act. 'With the · 
removal of paragraph 17 in the Agreement, I will recommend that the Minister execute the agreement. 

As a practical matter (and I tiave not yet ascertained anyone's preference in this regard), it may be easier to get the 
Deputy to sign. Would you have any objections if we proceeded in that way?. The Deputy's authority to sign agreements 
is set out in the Ministry of Energy and Infrastructure Act. 

Carolyn 

Carolyn Calwe/1 
A/Deputy Director 
Ministry of Energy & Ministry of Infrastructure 
legal Services Branch 
Ministry of the Attorney General 
777 Bay Street, Suite 425 
Toronto ON M5G 2E5 
416.212.5409 

From: Susan Kennedy [mailto:Susan.Kennedy@powerauthority.on.ca] 
Sent: May 5, 2011 3:45 PM 
To: Calwell, Carolyn (MEI) 
Subject: FW: OPA - TCE [Privileged and Confidential] 

Carolyn, 

See attached. Let me know if it works for you (I have forwarded the contact info over to Osiers, so it will get picked up in 
next/final version). 

Susan H. Kennedy 
Director, Corporate/Corrimercial Law Group 

From: Ivanoff, Paul [mailto:Pivanoff@osler.com] 
Sent: May 3, 2011 8:25AM 
To: Susan Kennedy 
Cc: Michael Lyle; JoAnne Butler; Michael Killeavy; Deborah Langelaan; Sebastiane, Rocco 
Subject: OPA - TCE [Privileged and Confidential] 

Susan, 

Attached is a revised draft Cooperation and Common Interest Privilege Agreement between the OP A and Her 
Majesty the Queen in right of Ontario as represented by the Minister of Energy along with a blackline 
highlighting the revisions. The main changes are as follows: 

-April 1st has been inserted as the Effective Date. Note that paragraph #4 provides that: "To the extent that 
exchanges of Privileged Information have been made prior to entering into this Agreement; it is the Parties' 
intention that all such exchanges be subject to the terms of this Agreement as if they had occurred after the 
Effective Date." 
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- the definition of "Third Party" has been simplified. 

- the definition of "Party" has been revised so as to remove the word "affiliates". 

Note that for paragraph #18, we will need to add the contact information for Ontario. Let me know once you 
hear back from counsel on that front. 

If you would like to discuss further, please give me a call. 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@oster.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 

~o~onto. Onro, Canada M5X 1 BB 

....... ~·---·-
This e-mail message is privileged. confidential and subject to 
copyright Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privilegie, confidentiel et 
soumis a des droits d'auteur. II est interd.it de l'utiliser ou 
de le divulguer sans autorisation. 
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Crystal Pritchard 

From: Michael Killeavy 
Sent: Friday, May 20, 2011 8:06 PM 
To: 
Cc: 

'safouh@smsenergy-engineering.com'; Deborah Langelaan 
'RSebastiano@osler.com'; 'Pivanoff@osler.com'; Susan Kennedy; Michael Lyle 

Subject: Re: TransCanada Oakville GS- Notice of Amended Equipment Supply Contract #6519 
between TransCanada Energy Ltd .. and .MPS Ca~ada, Inc. 

Deb and I will meet with JoAnne next week and decide on next steps. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: ·safouh Soufi [mailto:safouh@smsenergy-engineering.com] 
Sent: Friday, May 20, 2011 07:40 PM 
To: Deborah Langelaan 
Cc: Michael Killeavy; rsebastiano@osler.com <rsebastiano@osler.com>; pivanoff@osler.com <pivanoff@osler.com>; 
Susan Kennedy; Michael Lyle · 
Subject: RE; TransCanada Oakville GS - Notice of Amended Equipment Supply Contract #6519 between TransCanada 
Energy Ltd. and MPS Canada, Inc. 

Reissue to include Susan Kennedy ·and Micheal Lyle who inadvertently were not copied on original email. 

Privileged & Confidential 

Thank you - Deborah. 

For your information I received from Paul Ivanoff of Osier earlier today a copy of the long awaited L TSA. I am assuming 
the purpose of its submission is so that TransCanada is not seen delinquent on any promises it made to the OPA during 
the "negotiation" process and it is done Without Prejudice. If this is the case then I suggest that we don't review the L TSA 
at this time. 

Otherwise, please let us know what action SMS is required to iake with respect io ihe L TSA. 

Have a great long weekend everyone, 

Thanks, 
Safouh 

From: Deborah Langelaan [mailto:Deborah.Langelaan@powerauthority.on.ca] 
Sent: May 20, 2011 4:33 PM . . 
To: rsebastiano@osler.com; pivanoff@osler.com; safouh@smsenergy-engirieering.com; Susan Kennedy; Michael Lyle 
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Cc: Michael Killeavy 
Subject: Fw: TransCanada Oakville GS - Notice of Amended Equipment Supply Contract #6519 between TransCanada 
Energy Ltd. and MPS Canada, Inc. 

FYI 

From: John Mikkelsen [mailto:john_mikkelsen@transcanada.com] 
Sent: Friday, May 20, 201112:18 PM 
To: Deborah Langelaan 
Cc: Michael Killeavy; JoAnne Butler; Michael Barrack <MBarrack@tgf.ca>; John Finnigan <JFinnigan@tgf.ca>; Geoff 
Murray <geoff"'murray@transcanada.com>; Terry Bennett <terry_bennett@transcanada.com>; John Cashin 
<john_cashin@transcanada.com>; Jody Johnson <jody_johnson@transcanada.com>; Doug Mclean 
<doug_mclean@transcanada.com> 
Subject: Transcanada Oakville GS - Notice of Amended Equipment Supply Contract #6519 between TransCanada Energy 
Ltd. and MPS Canada, Inc. 

With Prejudice 

Dear Deborah, 

Further to my e-mail of January 31, 2011 wherein we informed you of our decision to release MPS Canada, Inc, ('MPS") 
from suspension, we are nearing completion of the negotiation oftheamended Equipment:SupplyAgreement No, 6~519 
("ESA") with MRS. The amended ESA incorporates modifications to the original agreemimt in ac::coiclancE! with the firm 
price proposal provided by MPS on February 28, 2011 (and communicated to the OPA on the same date) for conversion 
of the ESA to fast start and 'simple cycle configuration, with the exception that the additional scope (the closed cooling 
system and stacks) previously a fixed price, has now been incorporated as an exclusive supply option in favour of MPS 
that will be triggered as a change order at a future date. The option is only triggE!red iftheMPS gas turbines are 
installed by TransCanada in a simple cycle configuration under a contract between TransCanada and the OPA to replace 
the SW GTA Clean Energy Supply Contract. In addition, MPS has a first right of offer to provide the power train for a 
combined cycle build out, consistent with the letter agreements (also shared with the OPA) should the turbines be 
installed by TransCanada in a combined cycle application under a contract between TransCanada and the OPA to 
replace the SW GTA Clean Energy Supply Contract. Given the fact there is no agreement with the OPA to date on the 
Cambridge project or an alternative project that would utilize the gas turbines, TransCanada has proceeded with this 
solution .on the basis that it preserves the ability to use the iurbines in a future simple cycle or combined cycle ·. 
replacement project, but mitigates the exposure to further cost increases and increases the marketability of the turbines 
for reuse or resale in the event a replacement project is not defined. 

In addition to the above changes, MPS and TransCanada have also agreed to include "make good" performance on ramp 
rate and start-up time in the amended contract. The start-up time has been restated to be "press start to 100% load' and 
allows for new NFPA requirements, resulting in guaranteed start-up time of 26 minutes to 100% load. 

TransCanada will execute the amended MPS agreement as described above as it provides both TransCanada and the 
OPA with maximum flexibility in the future, both in terms of mitigation efforts and any potential future projects. We trust 
that the OPA concurs with this decision. 

Yours Truly, 

John Mikkelsen, P.Eng. 

Director, Eastern Canada, Power Development 

TransCanada 

Royal Bank Plaza 
200 Bay Street 
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24th Floor, South Tower 
Toronto, Ontario M5J 2J1 

Tel: 416.869.2102 

Fax:416.869.2056 

Cell:416.559.1664 

This electronic message and any attached documents are intended only for the named addressee(s). This 
connnunication from TransCanada may contain information that is privileged, confidential or otherwise 
protected from disclosure and it must not be disclosed, copied, forwarded or distributed without authorization .. If 
you have received this message in error, please notify the sender iinmediately and delete the original message. 
Thankyou. · 
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Crystal Pritchard 

From: 
Sent: 
To: 
Subject: 

Mike, 

Cal~ell, Carolyn (MEi)[carolyn.Calwell~~~tario.ca] 
·Tuesday, May 24, 2011 11:01 AM 

Michael Lyle . .., · .. · . 
FW: QPA~:;TCE [Privilege.d and Confidential] , . · < ~ •• ' 

In Susan's absence and in light of our meeting later today, I wanted to send you my comnienfon the'Comm~n interest. 
Privilege Agreement. I believe that this is the only outstanding issue on this document. · 

Carolyn 

From: Calwell, Carolyn (MEI) 
Sent: May 20, 2011 4:29 PM 
To: 'Susan Kennedy' 
Subject: RE: OPA - TCE [Privileged and Confidential] 

Susan, 

I wanted to follow up on the message that I left yesterday. In light of the relationship between the Ministry and the OPA, I 
have trouble justifying or explaining an allowance for declaratory relief between the parties. That PACA allows for that 
remedy doesn't warrant including it here. I would prefer the paragraph to come out. Nevertheless, as indicated, 1 would 
be happy to discuss further if you wish. 

Carolyn 

Carolyn Calwell 
Deputy Director 
Ministry of Energy & Ministry of Infrastructure 
legal Services Branch 
Miriistry of the Attorney General 
777 Bay Street, Suite 425 
Toronto ON M5G 2E5 
416.212.5409 

From: Susan Kennedy [mailto:Susan.Kennedy@powerauthority.on.ca] 
Sent: May 13, 2011 2:56 PM 
To: Calwell, Carolyn (MEI) 
Subject: FW: OPA - TCE [Privileged and Confidential] 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 

From: Ivanoff, Paul [mailto:Pivanoff@osler.com] 
Sent: May 11, 2011 6:13 PM 
To: Susan Kennedy 
Subject: RE: OPA - TCE [Privileged and Confidential] 

Susan, 
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I have revised the Cooperation and Common Interest Privilege Agreement to address the Crown's comment 
regarding injunctive relief. I note that Section 14 of the Proceedings Against the Crown Act contemplates that 
declaratory relief may be sought in lieu of an mjunction. The text of that section is as follows: 

No injunction or specific performance against Crown 
14 .. ( 1) Where in a proceeding against the Crown any relief is sought that might, in a proceeding 

between persons, be granted by way of injunction or specific performance, the court shall not, as 
against the Crown, grant an injunction or make an order for specific performance, but in lieu thereof 
may make an order declaratory of the rights of the parties. 

Limitation on injunctions and orders against Crown servants 
ill The court shall not in any proceeding grant an injunction or make an order against a servant 

of the Crown if the effect of granting the injunction or making the order would be to give any relief 
against the Crown that could not have been obtained in a proceeding against the Crown, but in lieu 
thereof may make an order declaratory of the rights of the parties. R.S.O. 1990, c. P.27, s. 14. 

With that in mind, I suggest that we propose to the Crown that we revise the "Injunctive Relief' section (i.e. 
Section 17) to provide for "Declaratory Relief' instead of"lnjunctive Relief'. They are not immune from a 
declaratory order. The attached version of the Agreement reflects the change. 

Please contact me if you would like to discuss. 

Regards, 
Paul 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osier, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 

r-or.~·"·- ·~ 0 

From: Susan Kennedy [mailto:Susan.Kennedy@powerauthority.on.ca] 
Sent: Wednesday, May 11, 2011 4:26 PM 
To: Ivanoff, Paul 
Subject: Fw: OPA - TCE [Privileged and Confidential] 

See below re first comment. 

I'll follow-up on the signing authority (Minister versus Deputy Minister) end of things. 

From: calwell, carolyn (MEI) [mailto:carolyn.calwell@ontario.ca] 
Sent: Wednesday, May 11, 2011 04:18PM 
To: Susan Kennedy 
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Subject: RE: OPA - TCE [Privileged and Confidential] 

Susan, 

Thank you for sending the revised document. The changes look fine. The only remaining issue from my perspective is 
the provision for injunctive relief, which is contrary to section 14 of th'e Prbceedin'gs Against the Crown Act.' . With the · 
removal of paragraph 17 in the Agreement, I will recommend that the Minister execute the agreement. 

As a practical matter (and I have not yet ascertained anyone's preference in this regard), it may be easier to get the 
Deputy to sign. Would you have any objections if we proceeded in that way? The Deputy's authority to sign agreements 
is set out in the Ministry of Energy and Infrastructure Act. 

Carolyn 

Carolyn Calwelf 
NDeputy Director 
Ministry of Energy & Ministry of Infrastructure 
Legal Services Branch 
Ministry of the Attorney General 
777 Bay Street, Suite 425 
Toronto ON M5G 2E5 
416.212.5409 . 

From: Susan Kennedy [mailto:Susan.Kennedy@powerauthority.on.ca] 
Sent: May S, 2011 3:45 PM 
To: Calwell, carolyn (MEI) 
Subject: FW: OPA - TCE [Privileged and Confidential] 

Carolyn, 

See. attached. Let me know if it works for you (I have forwarded the contact info over to Osiers, so it will get picked up in 
next/final version). 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 

From: Ivanoff, Paul [mailto:Pivanoff@osler.com] 
Sent: May 3, 2011 8:25 AM 
To: Susan Kennedy 
Cc: Michael Lyle; JoAnne Butler; Michael Killeavy; Deborah Langelaan; Sebastiana, Rocco 
Subject: OPA - TCE [Privileged and Confidential] 

Susan, 

Attached is a revised draft Cooperation and Common Interest Privilege Agreement between the OPA and Her 
Majesty the Queen in right of Ontario as represented by the Minister of Energy along with a blackline 
highlighting the revisions. The main changes are as follows: 

- Aprillst has been inserted as the Effective Date. Note that paragraph #4 provides that: "To the extent that 
exchanges of Privileged Information have been made prior to entering into this Agreement, it is the Parties' 
intention that all such exchanges be subject to the terms of this Agreement as if they had occurred after the 
Effective Date." 

- the definition of."Third Party" has been simplified. 

- the definition of "Party" has been revised so as to remove.the word "affiliates". 
3 



N~te that for paragraph #18, we will need to add the contact information for Ontario. Let me know once you 
hear back from counsel on that front. 

If you would like to discuss further, please give me a call. 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 

[Jario, Canada M5X 188 

....--.......... . 
This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privih~gie, confidentiel et 
soumis a des droits d'auteur. 11 est interdit de J'utlliser au 
de Je divulguer sans autorisation. 
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Crystal Pritchard 

From: 
Sent: 
To: 
Cc: 
Subject: 

Calwell, Carolyn (MEl) [Carolyn.Calwell@ontario.ca] 
Thursday, May 26, 2011 9:55 .AM 
Michael Lyle 
Perlin, Halyna N. (MEl) 
RE: OPA- TCE [Privileged and Confidential] 

... ··_>•- . 

Attachments: #20420450v6_LEGAL_1_- v6 Common Interest Privilege Agreement OPA (3).DOC 

: .. '···' .-._:,_· 

Mike, 
:. ·.:. '~\-''::- -·- .. ·-,- ·_, -.. _-~.---

' understand from John Kelly that you are prepared to share some CO(respof1(jence reiCI~Elg to thi1f m,atterif.tti,!l.Panirnpn' ., . 
Interest Privilege Agreement is signed. We may have a window of opportunity with the DM tom'orrow and ·are· prepared to 
take the agreement forward if we can remove the declaratory relief paragraph (#17 in the last version that Susan sent) . 
. As such, we would recommend the Agreement in the form attached (having deleted that paragraph). Please let me know 
if this is acceptable so that we can move on execution. 

Carolyn 

Carolyn Calwell 
Deputy Director 

. Ministry of Energy & Ministry of Infrastructure 
Legal Services Branch 
Ministry of the Attorney General 
777 Bay Street, Suite 425 
Toronto ON M5G 2E5 
416.212.5409 

From: Calwell, Carolyn (MEl) 
Sent: May 24, 2011 11:01 AM 
To:: ;Michael Lyle' 
Subject: FW: OPA - TCE [Privileged and Confidential] 

Mike, 

:;:'• 

. :. 

,., .. 

. ,- .•·' 

In Susan's absence and in light of our meeting later today,, I wanted.tosend you my comment on the. {fommon Interest. 
PrivilegE) Agreement. I believe.that this is the onlypuistanding .isSHE) ~n this document.· · · · · · 

Carolyn· 

From: Calwell, Carolyn (MEl) 
Sent: May 20, 2011 4:29 PM 
To: 'Susan Kennedy' 
Subject: RE: OPA - TCE [Privileged and Confidential] 

Susan, 

. ·. ;_- .. 

1 wanted to follow up on the message that I left yesterday. In light of the relationship beiWeen the Ministry and the OPA, I 
have trouble justifying or explaining an allowance for declaratory relief between the parties. That PACA allows for that 
remedy doesn't warrant including it here. I would prefer the paragraph to come out. Nevertheless, as indicated, I WOl!l.d 
be happy to discuss further if you wish. 

Carolyn 

Carolyn Calwell 
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Deputy Director 
Ministry of Energy & Ministry of Infrastructure 
Legal SeiVices Branch 
Ministry of the Attorney General 
777 Bay Street, Suite 425 
Toronto ON M5G 2E5 
416.212.5409 

From: Susan Kennedy [mailto:Susan.Kennedy@powerauthority.on.ca] 
Sent: May 13, 2011 2:56 PM . 
To: Calwell, Carolyn (MEl) 
su~ject: FW: OPA ~ TCE [Privileged and Confidential] 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 

From: Ivanoff, Paul [maili:o:Pivanoff@osler.com] 
Sent: May 11, 2011 6:13 PM 
To: Susan Kennedy · 
Subject: RE: OPA - TCE [Privileged and Confidential] 

Susan, 

I have revised the Cooperation and Common Interest Privilege Agreement to address the Crown's comment 
regarding injunctive relief. I note that Section 14 of the Proceedings Against the Crown Act contemplates that 
declaratory relief may be sought in lieu of an injunction. The text of that section is as follows: 

No injunction or specific performance against Crown 
14. (1) Where in a proceeding against the Crown any relief is sought that might, in a proceeding 

between persons, be granted by way of injunction or specific performance, the court shall not, as 
against the Crown, grant an injunction or make an order for specific performance, but in lieu thereof 
may make an order declaratory of the rights of the parties. 

Limitation on injunctions and orders against Crown servants 
ill The court shall not in any proceeding grant an injunction or make an order against a servant 

of the Crown if the effect of granting the injunction or making the order would be to give any relief 
against the Crown that could not have been obtained in a proceeding against the Crown, but in lieu 
thereof may make an order declaratory of the rights of the parties. R.S.O. 1990, c; P.27, s. 14. 

With that in mind, I suggest that we propose to the Crown that we revise the "Injunctive Relief' section (i.e. 
Section 17) to provide for "Declaratory Relief' instead of"Injunctive Relief'. They are not immune from a 
declaratory order. The attached version of the Agreement reflects the change. 

Please contact me if you would like to discuss. 

Regards, 
Paul 
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D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osier, Hoskin & Harcourt LLP 
Box 50~-1-First-Canadian· Place -
E:Jario, Canada M5X 188 

From: Susan Kennedy [mailto:Susan.Kennedy@powerauthority.on.ca] 
Sent: Wednesday, May 11, 2011 4:26 PM. 
To: Ivanoff, Paul 
Subject: Fw: OPA - TCE [Privileged and Confidential] 

See below re first comment. 

I'll follow-up on the signing authority (Minister versus Deputy Minister) end of things. 

From: Calwell, Carolyn (MEI) [mailto:Carolyn.Calwell@ontario.ca] 
Sent: Wednesday, May 11, 2011 04:18PM 
To: Susan Kennedy 
Subject: RE: OPA - TCE [Privileged and Confidential] 

Susan, 

Thank you for sending the revised document. The changes look fine. The only remaining issue from my perspective is 
the provision for injunctive relief, which is contrary to section 14 of the Proceedings Against the Crown Act. With the 
removal of paragraph 17 in the Agreement, I will recommend that the Minister execute the agreement. 

As a practical matter (and I have not yet ascertained anyone's preference in this regard), it may be easier to get the 
Deputy to sign. Would you have any objections if we proceeded in that way? The Deputy's authority to sign agreements 
is set out in the Ministry of Energy and Infrastructure Act. 

Carolyn 

Carolyn Calwell 
NDeputy Director 

· Ministry of Energy & Ministry of Infrastructure 
Legal SeiVices Branch 
Ministry of the Attorney General 
777 Bay Street, Suite 425 
Toronto ON M5G·2E5 
416.212.5409 

From: Susan Kennedy [mailto:Susan.Kennedy@powerauthority.on.ca] 
Sent: May 5, 2011 3:45PM 
To: Calwell, Carolyn (MEl) 
Subject: FW: OPA - TCE [Privileged and Confidential] 
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Carolyn, 

See attached. Let me know if it works for you (I have forwarded the contact info over to Osiers, so it will get picked up in 
next/final version). 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 

From: Ivanoff, Paul [mailto:Plvanoff@osler.com] 
Sent: May 3, 2011 8:25 AM 
To: Susan Kennedy 
Cc: Michael Lyle; JoAnne Butler; Micbael Killeavy; Deborah Langelaan; Sebastiane, Rocco 
Subject: OPA - TCE [Privileged and Confidential] 

Susan, 

Attached is a revised draft Cooperation and Common Interest Privilege Agreement between the OP A and Her 
Majesty the Queen in right of Ontario as represented by the Minister of Energy along with a blackline 
highlighting the revisions. The main changes are as follows: 

- Aprillst has been inserted as the Effective Date. Note that paragraph #4 provides that: "To the extent that 
exchanges of Privileged Information have been made prior to entering into this Agreement, it is the Parties' 
intention that all such exchanges be subject to the terms of this Agreement as if they had occurred after the 
Effective Date." · · 

- the definition of "Third Party" has been simplified. 

-the definition of"Party" has been revised so as to remove the word "affiliates". 

Note that for paragraph #18, we will need to add the contact information for Ontario. Let me know once you 
hear back from counsel on that front. 

If you would like to discuss further, please give me a call. 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 

[l'·oo·-'~ 

This e-mail message is privileged, confidential and subject to 
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copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est priviiSgie, confidentiel et 
soumis a des droits d'auteur. 11 est interdit de l'utiliser ou 
de le divulguer sans autorisation. 
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COOPERATION AND , 

COMMON INTEREST PRIVILEGE AGREEl\1ENT 

TillS AGREEME~T is effective as of the 1st day of April, 2011 (the "Effective Date"). 

BETWEEN: 

ONTARIO POWER AUTHORITY 
("OPA") 

-and-

HER MAJESTY THE QUEEN IN .RIGHT OF ONTARIO AS 
REPRESENTED BY THE MINISTER OF ENERGY 
("ONTARIO") 

RECITALS: 

A. 

B. 

c. 

The OPA and TransCanada Energy Ltd. ("TCE") entered into the Southwest GTA Clean 
Energy Supply Contract dated as of October 9, 2009 (the "SWGTA Contract"). 

The OPA and Ontario have concluded that, in connection with the threatened claims and 
potential litigation by TCE relating to the SWGTA Contract, legal and factual issues 
could arise with respect to which they have common interests and joint or compatible 
defences. 

The OPA and Ontario have undertaken, and will undertake, factual, legal and other 
research, and are of the opinion that it is in their best interest to exchange information, 
pool their individual work product and cooperate in a joint defence effort. 

D. Cooperation in such a joint defence effort will necessarily involve the exchange of 
confidential information as well as information which is otherwise privileged such as, 
amongst others, solicitor/client communication and/or communications made and 
materials obtained or prepared in contemplation oflitigation. 

E. In light of their common interest, and the fact that litigation by TCE against the OPA and 
Ontario is anticipated, OPA and Ontario wish to proceed cooperatively in the preparation 
of joint or compatible defences, and by this Agreement seek to document their mutual 
intention and agreement that neither OP A nor Ontario shall suffer any waiver or loss of 
privilege as a result of disclosure to each other of their Privileged Information (as defmed 

LEGAL_I:20420450.6 
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below) or as a result of their cooperation in the preparation of positions, responses and 
defences to the Claims (as defined below). 

AGREEMENT 

In consideration of the promises and the mutual covenants and agreements herein, the Parties 
agree as follows: 

DEFINITIONS 

1. In the foregoing Recitals and in this Agreement, the following terms have the meanings 
set forth in this Section: 

(a) 

(b) 

(c) 

(d) 

LEGAL_! :20420450.6 

"Claims" means any and all claims made or filed by TCE relating to, arising out 
of, or in connection with the SWGTA Contract, and any and all arbitration, 
mediation, or litigation that arises out of any and all such claims. 

"Effective Date" means the effective date as defined above. 

"Parties" means the OP A and Ontario and, for the purpose of giving effect to this 
Agreement, includes their legal counsel, agents, consultants and experts. 

"Privileged Information" means information and communications, whether 
written or electronically recorded, in respect of the preparation of positions, 
responses and defences to the Claims which are or would be otherwise in law 
privileged and protected from disclosure or production to Third Parties made 
between OP A (or its employees, legal couns.el, agents, consultants, experts or any 
other person or entity acting on OPA's behalf) and Ontario (or its employees, 
legal counsel, agents, consultants, experts or any other person or entity acting on 
Ontario's behalf), including but not limited to: 

(i) information and communications contained in documents, memoranda, 
correspondence, drafts, notes, reports, factual summaries, transcripts; 

(ii) communications between counsel, or counsel and clients including their 
· employees, consultants, board members or advisors; 

(iii) any joint or several interview of prospective witnesses, and summaries or 
reports thereof; 

(iv) any analyses, document binders, files, compilations or databases; 

(v) the sharing or exchange via any media, including but not limited to 
electronic media; 

(vi) theories, impressions, analyses, legal research, or legal opinions; 

(vii) communications to and from experts, and documentation relating to or 
setting out expert commentary and opinion; and 
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(viii) any other material, communications and information which would 
otherwise be protected from disclosure to Third Parties. 

(e) "TCE" has the meaning defmed in paragraph A of the Recitals. 

(f) "Third Party" or "Third Parties" means any person or entity that is not a Party. 
Third Party includes TCE, their employees, agents, counsel, subcontractors, 
consultants, experts, or any other person or entity acting on TCE' s behalf. 

COMMON INTEREST OF THE PARTIES 

2. 

3. 

4. 

5. 

The Parties have a common, joint, arid mutual interest in the defence of the Claims, wish 
to cooperate with each other in respect of the defence of the Claims, and due to the 
anticipated litigation with TCE, wish to share between them· Privileged Information 
without risk of prejudice to or of waiver in whole or in part of their respective privileges 
and rights to hold such Privileged Information protected from disclosure. 

The Parties are under no obligation to share Privileged Information. However, from time 
to time, either Party (the "Disclosing Party") in its sole discretion may choose to share 
Privileged Information with the other Party (the "Receiving Party"). 

To the extent that exchanges of Privileged Information have been made prior to entering 
into this Agreement, it is the Parties' intention that all such exchanges be subject to the 
terms of this Agreement as if they had occurred after the Effective Date. 

The execution of this Agreement, the cooperation between the Parties in respect of the 
defences to the Claims and the exchange of Privileged Information under this Agreement, 
where the materials would otherwise be protected by law against disclosure by solicitor­
client (attorney client) privilege, litigation privilege, work product doctrine, without 
prejudice privilege, or any other applicable rule of privilege or confidentiality: 

(i) are not intended to, do not and shall not constitute a waiver in whole or in 
part in favour of any Third Party by either Party of any applicable 
privilege or other rule of protection from disclosure; and 

(ii) will not be asserted at any time by either Party as a waiver of any such 
privilege or other rule of protection from disclosure. 

6. Disclosure of Privileged Information by the Receiving Party to Third Parties without the 
prior written consent of counsel for the Disclosing Party is expressly prohibited, unless 
the disclosure is ordered by a court of competent jurisdiction or is otherwise required by 
law. If disclosure of any Privileged Information is sought from a Receiving Party in any 
arbitration, litigation or other legal proceedings, the Receiving Party [from whom 
disclosure is sought] shall take all steps necessary to preserve and invoke, to the fullest 
extent possible, all applicable privileges, immunities and protections against disclosure, 
and shall immediately provide written notice of such legal proceedings to the Disclosing 
Party. The Receiving Party shall not voluntarily surrender or disclose the Privileged 

LEGAL_l :20420450.6 
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Information without first providing the Disclosing Party a reasonable opportunity to 
protect its interests before the applicable court or arbitral tribunal. 

7. All of the Privileged Information shall be preserved as confidential and privileged both 
prior to resolution of all outstanding Claims and thereafter, and shall not be used for any 
purpose other than the stated sole purpose of cooperation in the defence of the Claims. 

8. Neither Party shall-disclose to a Third Party the existence of this Agreement, nor its 
terms, unless both Parties consent in writing or unless compelled by order of a court or 
arbitral tribunal. 

9. The Parties acknowledge and agree that their common interest in the defence of the 
Claims and their intention that no waiver of privilege shall result from their exchange of 
Privileged Information between them shall in no way be affected or deemed to be negated 
in whole or in part by the existence now or in the future of any adversity between the 
Parties relating to or arising out of the SWGTA Contract, whether in connection with the 
Claims or otherwise, and that any such adversity shall not affect this Agreement. 

COOPERATION 
,_,_ -~· 

10. The Parties shall cooperate in respect of the defence of the Claims, including providing 
access to information, materials and employees as may be reasonably necessary from 
time to time, as the case may be, provided that each of the Parties reserves the right to 
determine what information will be shared and under what circumstances, and no 
obligation or duty to share any such information is created by this Agreement. 

WITHDRAWAL 

11. It is the intent of the Parties that this Agreement shall remain in effect until fmal 
resolution of the Claims, either by litigation in a final, non-appealable judgment or 
arbitral award or by a fmal negotiated settlement, whichever is later. 

12. Notwithstanding the foregoing, any Party may withdraw from this Agreement by giving 
twenty (20) days advance written notice to the other Party, which 20 days is calculated 
beginning on the day after the notice is received by a Party. For greater certainty, 
withdrawal from this Agreement by a Party is not effective until the expiration of the 20 
days' notice period required by this provision. 

13. Any withdrawal from this Agreement shall be prospective in effect only and the 
withdrawing Party and any Privileged Information made available by or to the other Party 
prior to that Party's withdrawal shall continue to be governed by the terms of this 
Agreement whether or not the Parties are, in any respect in relation to the SWGTA 
Contract, adverse in interest. 

14. On or before the effective date of a withdrawal from this Agreement, the withdrawing 
Party shall return to the Disclosing Party all Privileged Information received from the 
Disclosing Party. In the case of copies, with the consent of the Disclosing Party, the 
Receiving Party may destroy such copies in a secure manner, and confirm in writing to 
the Disclosing Party that it has done so. 

LEGAL _1 :20420450.6 
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WAIVER OF CONFLICT OF INTEREST 

15. The Parties agree that this Agreement and the sharing of Privileged Information between 
them shall not be used as a basis for a motion to disqualify a PartY's counsel (including 
for certainty the Party's counsel's law firm and any partner or associate thereof) after a 

· Party has withdrawn from this Agreement for any reason, including without limitation, 
due to any conflict of interest which arises or becomes known to the withdrawing Party 
after the Effective Date, adversity between the Parties or any other reason whatsoever 
based on this Agreement or the cooperation and disclosure of Privileged Information 
hereunder. 

16. The Parties confirm that there is no and shall not be deemed to be any solicitor-client 
relationship between counsel for the OPA and Ontario, nor. any solicitor-client 
relationship betwt<en counsel · for Ontario and the OPA, as a result of any 
communications, sharing of Privileged Information, cooperation or any other action taken 

· · in furtherance of the Parties' common interests or under and in reliance upon this 
Agreement.· 

NOTICE 

17. All notices and other communications between the Parties, unless otherwise specifically 
provided, shall be in writing and deemed to have been duly given when delivered in 
person or telecopied or delivered by overnight courier, with postage prepaid, addressed as 
follows: 

To: Ontario Power Authority 

120 Adelaide Street West, Suite 1600 
Toronto, ON M5H 1T1 

Attention: Michael Lyle, General Counsel 

Tel. No.: 
Fax No.: 
E-Mail: 

(416) 969-6035 
(416) 967-1947 
michael.lyle@powerauthority.on.ca 

To: Her Majesty the Queen in Right of Ontario as Represented by the Minister 
of Energy 

777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 

Attention: Halyna Perun, AI Legal Director, Legal Services Branch 
Ministries of Energy & Infrastructure 

Tel. No.:· (416) 325-668.1 
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Fax No.: (416) 325-1781 
E-mail: halyna.perun2@ontario.ca 

GENERAL PROVISIONS 

18. This Agreement shall be construed in accordance with the laws of the Province of 
Ontario and the Parties to this Agreement irrevocably attorn to thejirrisdiction of Ontario 
with respect to any. and ,all matters arising under this Agreement. . . 

19. If any of the provisions of this Agreement or portions thereof should be determined to be 
invalid, illegal or unenforceable in any respect, the validity, legality or ellforceability of 
the remaining provisions shall not in any way be affected or impaired thereby. 

20. 

21. 

22. 

23. 

24. 

25. 

Any failure of any Party to enforce any of the provisions of this Agreement or to require 
compliance with any of its terms at any time while this Agreement is in force shall in no 
way affect the validity of this Agreement, or iuiy part hereof, and shall not be deemed a 
waiver of the right of such Party thereafter to enforce any and each such provisions. 

Nothing contained in or done further to this Agreement shall be deemed either expressly 
or by implication to create a duty of loyalty between any counsel and anyone other than 
the client of that counsel. 

This Agreement contains the entire understanding of the Parties with respect to the 
subject matter hereof. There are no other oral understandings, terms, or conditions and 
neither Party has relied upon any representation, express or implied, not contained in this 
Agreement. 

No change, amendment, or modification of this Agreement shall be valid or binding upon 
the Parties hereto unless such change, amendment, or modification is in writing· and duly 
executed by both Parties hereto. 

The headings contained in this Agreement are for convenience and reference only and in 
no way define, describe, extend, or limit the scope or intent of this Agreement or the 
intent of any provision contained herein. 

This Agreement shall enure to the benefit of and be binding upon the respective 
successors and assigns of the Parties. 

26. This Agreement may be signed in counterparts and by facsimile and all counterparts 
together shall constitute the Agreement. 

1N WITNESS WHEREOF, the Parties have executed this Agreement as of the date first 
set forth above. 

ONTARIO POWER AUTHORITY 

LEGAL_I:204204S0.6 
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By:. ________________ __ 

Name: ______________ _ 

Title: ______________ __ 

HER MAJESTY THE QUEEN IN RIGHT OF 
ONTARIO AS REPRESENTED BY THE. 
MINISTER OF ENERGY 

By: ________________ _ 

Name: 
--~-----------

Title: ______________ __ 



Crystal Pritchard 

From: NimiVisram 
Sent: 
To: 

Thursday, May 26, 2011 1 0:03 AM 
Aaron Cheng 

Cc: 
Subject: 

Michael Lyle; Kim Marshall; Nimi Visram 
FW: TCE Potential Litigation 
TCE Document Retention Memo.doc Attachments: 

Good morning Aaron, 

Further to Mike Lyle's email below on May 101
h, 2011, Mike has asked if IT can please identify all emails that including 

attachments sent to and received from TransCanada for two week period from September 23rd, 2010 to October 7, 
2010 inclusive. Please make this your top priority as Mike needs this as soon as possible. 

Thnx 
Nimi 

Nimi Visram I Executive Assistant and Board Coordinator! Legal, Aboriginal and Regulatory Affairs I Ontario Power Authority 
,.t; please consider the environment before printing this email 

From: Michael Lyle 
Sent: May 10, 20111:24 PM 
To: Colin Andersen; JoAnne Butler; Amir Shalaby; Kristin Jenkins; Kim Marshall; Brett Baker; Michael Killeavy; Deborah 
Langelaan; John Zych; Susan Kennedy; Robert Godhue; Nimi Visram; Sarah Diebel; Aaron Cheng 
Subject: TCE Potential Litigation 

Please see the attached memo with respect to the potential litigation with TCE and the need to preserve records relating 
to that potential litigation. Please read this document carefully. We would be happy to answer any questions that you 
might have. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416~969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution orcgpying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 

1 



May 31,2012 ,, 

MEMO TO: Colin Andersen, Kristin Jenkins, Andrew Pride, JoAnne Butler; Amir · 
Shalaby; Kim Marshall, Brett Baker, Susan Kennedy, Shawn Cronkwright, Deborah 
Langelaan, Michael Killeavy, Robert God hue, Nimi Visram, Aaron Cheng, John Zych, 
Sarah Diebel 

FROM:' Michael Lyle 

RE: TransCanada Energy Ltd. Oakville Generating Station, Southwest GTA CES 
Contract- Document· Retention & ·Preservation 

PLEASE READ TIDS MEMORANDUM CAREFULLY 

Please be advised that Ontario Power Authority ("OP A") reasonably anticipates the possibility of 
legal proceedings in relation to matters involving TransCanada Energy Ltd. and the Oakville · 
Generating Station, Southwest GTA project (the "OGS Project"). 

As such, all documents and records (both electronic and paper) that relate to the anticipated or 
pending litigation must be retained until any such proceedirigs are finally concluded. 

As a recipient of this memo, you are required to preserve all documents and records pertaining to 
the OGS Project, as more clearly described below. 

Preservation of Records Relating to Litigation 

To assist the OP A in meeting its documentary discovery obligations, in the event that OP A is 
named as a party in legal proceedings in matters relating to the OGS Project, it is important that 
you preserv(: all documents and records that relate in any way, directly or indirectly, to this 
matter. 

A party to litigation is required to disclose the existence of every document relating to any matter 
in issue in the legal proceedings that is or has been in the party's possession, control or power, 
whether or not privilege is claimed in respect of a document. 

As such, in order to ensure that the OP A meets its obligations and in order to assist the OPA in 
legal proceedings, documents andrecords that relate in any way, directly or indirectly, to the 
OGS Project should be clearly identified so as to avoid inadvertent destrUction and should be 
kept in a secure location. 



Documents Which Must Be Disclosed- "Relevance" 

You should be aware that relevancy is a legal consideration and that it is not your job to 
determine what documents in your possession, control or power are in fact relevant. In that 
regard, you should not attempt when gathering·documents to determine what documents you 

· believe are re,levant or covered by any form of privilege. At this time, it is important that all 
documents relating to the OGS Project be preser\red. . 

"Docum.ents" includes all Paper, Computer and Electronic Records and Information 

"Documents" required to be disclosed are defined broadly and include paper records (such as 
letters and notes), any data and information in electronic form (such as emails and computerized 
account records), manuals, business records, sound recordings, videotapes, photographs, charts, 
graphs, maps, plans, surveys, and books of accounting. Note that this is not an exhaustive list -
any record, data and information in any format must be preserveq. 

An important part of document preservation is to consider electronic records - including 
electronic versions of documents· as well as documents which may only exist electroniciilly ·and 
data which may only exist in computer files and records. 

As well as preserving all paper documents at your desk and filing cabinets, steps must be taken 
to preserve all electronic and computerized documents and records. This includes information 
stored in servers, computers, laptops, palm pilots, blackberries, and cell phones. 

IT Personnel 

It is imperative that IT personnel preserve the OPA's e-mail server, back-up tapes and the 
computer hard drives of all those employees who might reasonably be in possession of 
documents and records relating in any way directly or indirectly to the OGS Project or issues 
raised in anticipated or pending legal proceedings. Even if back-up tapes are not readily 
accessible and will not be reviewed at this juncture, they must be preserved so that in the event 
there is a need to review those back-up tapes, they will be available. 

The General Issues 

While all documents relating directly or indirectly to the OGS Project must be preserved, it may 
be helpful for you to know that, in broad terms, the following issues may be relevant in the 
anticipated or pending litigation: 

1. the procurement and administration of the CES Contract between the OP A and TCE; 

2. the OPA's planning analysis of the needs in Southwest GTA; 

3. the communications between the OPA and the Government relating to the OGS; 

4. the Minister of Energy's decision and announcement that the OGS will not proceed; 



Please ensure that all documents relating to the OGS Project, including those documents relating 
to the general issues outlined above are appropriately segregated and preserved. 

If you have any questions or concerns, please contact either: 

Michael Lyle: at extension 6035, or 

Susan Kennedy: extension 6054 



Crystal Pritchard 

From: Greg c~ons . . .· .·. . 
Thursday, May 26, 2011 12:34 PM 
Nimi Visram; Michael Lyle 

Sent: 
To: 
Subject: RE: TCE Potential Litigation 

We also need to know if we will be searching our offsite backups as well, so we can provide an accurate time estimate to 
do the search. 

Searching the backups would increase the effort substantially. 

Greg Coons 
Ontario Power Authority 
IT Infrastructure Specialist 
120 Adelaide Street West, Ste. 1600 . 
Toronto, Ontario, MSH 1 Tl 
T. 416-969-6371 
F. 416-967-1947 

From: Nimi Visram 
Sent: May 26, 201112:30 PM 
To: Michael Lyle 
Cc: Greg Coons; Nimi Visram 
Subject: FW: TCE Potential Litigation 

According to Greg Coons, a domain search cannot be made using "TransCanada". We will need to provide Greg with 
the actual email addresses (both internal and external) who would have corresponded re: TransCanada. I have copied 
Greg in case I have misinterpreted what he has said. If so, he can add further clarity. 

Nimi Visram 1 Executive Assistant and Board Coordinator I Legal, Aboriginal and Regulatory Affairs I Ontario Power Authority 
.1; please consider the environment before printing this email 

From: Aaron Cheng 
Sent: May 26, 201110:14 AM 
To: Nimi Visram 
Cc: Michael Lyle; Kim Marshall; Tim Aliev 
Subject: RE: TCE Potential Litigation 

Noted- thanks. Tim Aliev will forward you the info-shortly; 

Aaron Cheng 
Director, Information Technology 
Ontario Power Authority 
416-969-6345 

From: Nimi Visram 
Sent: May-26-1110:03 AM 
To: Aaron Cheng 
Cc: Michael Lyle; Kim Marshall; Nimi Visram 
SUbject: FW: TCE Potential Litigation 

Good morning Aaron, 

1 



Further to Mike Lyle's email below on May lO'h, 2011, Mike has asked if IT can please identify all emails that including 
attachments sent to and received from TransCanada for two week period from September 23rd, 2010 to October 7, 
2010 inclusive. Please make this your top priority as Mike needs this as soon as possible. 

Thnx 
Nimi 

Nimi Visram I Executive Assistant and Board Coordinator! Legal, Aborigina1 and Regulatory Affairs 1 Ontario Power Authority 
.!, please consider the environment before printing this email 

F.~om: Michael Lyle 
Sent: May 10, 20111:24 PM 
To: Colin Andersen; JoAnne Butler; Amir Shalaby; Kristin Jenkins; Kim Marshall; Brett Baker; Michael Killeavy; Deborah 
Langelaan; John Zych; Susan Kennedy; Robert Godhue; Nimi Visram; Sarah Diebel; Aaron Cheng 
Subject: TCE Potential Litigation 

Please see the attached memo with respect to the potential litigation with TCE and the need to preserve records relating 
to that potential litigation. Please read this document carefully. We would be happy to answer any questions that you 
might have. 

Michael Lyle 
Gen13ral Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distnbution or copying of this e-mail message or 
any files transmitted with it Is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 
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Crystal Pritchard 

From: 
Sent: 
To: 
Subject: 

Michael Lyle 
Thursday, May 26, 2011 12:36 PM 
Greg Coons; Nimi Visram 
Re: TCE Potential Litigation 

Eventually but let's do the less involved search first if we can do that much quicker. 

From: Greg Coons 
Sent: Thursday, May 26, 201112:34 PM 
To: Nimi Visram; Michael Lyle 
Subject: RE: TCE Potential Litigation 

··.·''• 

We also need to know if we will be searching our offsite backups as well, so we can provide an accurate time estimate to 
do the search. 

Searching the backups would increase the effort substantially. 

Greg Coons 
Ontano Power Authority · 
IT Infrastructure Specialist 
120 Adelaide Street West, Ste. 1600 
Toronto, Ontario, M5H 1 Tl 
T. 416-969-6371 
F. 416-967-1947 

From: Nimi Visram 
Sent: May 26, 201112:30 PM 
To: Michael Lyle 
Cc: Greg Coons; Nimi Visram 
Subject: FW: TCE Potential Litigation 

According to Greg Coons, a domain search cannot be made using "TransCanada". We will need to provide Greg with 
the actual email addresses (both internal and external) who would have corresponded re: TransCanada. I have copied 
Greg in case I have misinterpreted what he has said. If so, he can add further clarity. 

Nimi Visraril 1 Executive Assistant and Board Coordinatorjlegal, Aboriginal and Regulatory Affairs I Ontario Power Authority 
r1; please consider the environment before printing this email 

From: Aaron Cheng 
Sent: May 26, 2011 10:14 AM 
To: Nimi Visram 
Cc: Michael Lyle; Kim Marshall; Tim Aliev 
Subject:. RE: TCE Potential Litigation 

Noted- thanks. Tim Aliev will forward you the info shortly. 

Aaron Cheng 
Director, Information Technology 
Ontario Power Authority 
416-969-6345 

1 



From: Nimi Visram 
Sent: May-26-1110:03 AM 
To: Aaron Cheng 
Cc: Michael Lyle; Kim Marshall; Nimi Visram 
Subject: FW: TCE Potential Litigation 

Good morning Aaron, 

Further to Mike Lyle's email below on May lO'h, 2011, Mike has asked if IT can please identify all emails that including 
attachments sent to and received from TransCanada for two week period from September 23rd, 2010 to October 7, 
2010 inclusive. Please make this your top priority as Mike needs this as soon as possible. 

Thnx 
Nimi 

Nimi Visram I Executive Assistant and Board Coordinator! Legal, Aboriginal and Regulatory Affairs I Ontario Power Authority 
,}; please consider the environment before printing this email 

From: Michael Lyle 
Sent: May 10, 20111:24 PM 
To: Colin Andersen; JoAnne Butler; Amir Shalaby; Kristin Jenkins; Kim Marshall; Brett Baker; Michael Killeavy; Deborah 
L.<ingelaan; John Zych; Susan Kennedy; Robert Godhue; Nimi Visram; Sarah Diebel; Aaron Cheng · 
Subject: TCE Potential Litigation 

Please see the attached memo with respect to the potential litigation with TCE and the need to preserve records relating 
to that potential litigation. Please read this document carefully. We would be happy to answer any questions that you 
might have. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthoritv.on.ca 

This e-mail message and any files transmitted With It are intended only for the named recipient(s) above and may contain Information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s}, any dissemination, distribution or copying of this e·mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 
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Crystal Pritchard 

From: 
Sent: 
To: 
Subject: 

Greg Coons 
Thursday, May 26, 2011 1:56 PM 
Nimi Visram; Michael Lyle 
RE: TCE Potential Litigation 

·' ·. 
I still need a list of e-mail addresses from Trans Canada to proceed. Once we get the list it sho-uid take l~ss than~ w~ek: 

Greg Coons 
Ontario Power Authority 
IT Infrastructure Specialist 
120 Adelaide Street West, Ste. 1600 
Toronto, Ontario, MSH 1 T1 
T. 416-969-6371 
F. 416-967-1947 

From: Nimi Visram 
Sent: May 26, 20111:39 PM 
To: Michael Lyle; Greg Coons 
Subject: RE: TCE Potential Litigation 

Greg, is what Mike wants quicker than the offsite? If so, please proceed. 

Thnx 
Nimi 

Nimi Visram 1 Executive Assistant and Board Coordinator I Legal, Aboriginal and Regulatory Affairs I Ontario Power Authority 
.,}; please consider the environment before printing this email 

From: Michael Lyle 
Sent: May 26, 201112:36 I'M 
To: Greg Coons; Nimi Visram 
Subject: Re: TCE Potential Litigation 

Eventually but let's do the less involved search first if we can do that much quicker. 

From: Greg Coons 
Sent: Thursday, May 26, 201112:34 PM 
To: Nimi Visram; Michael Lyle 
Subject: RE: TCE Potential Litigation 

We also need to know if we will be searching our offsite backups as well, so we can provide an accurate time estimate to 

do the search. 

Searching the backups would increase the effort substantially. 

Greg Coons 
Ontario Power Authority 
IT Infl:astructure Specialist 
120 Adelaide Street West, Ste. 1600 
Toronto, Ontario, MSH I T1 
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T. 416-969-63 71 
F. 416-967-1947 

From: Nimi Visram 
Sent: May 26, 201112:30 PM 
To: Michael Lyle 
Cc: Greg Coons; Nimi Visram 
Subject: FW: TCE Potential Litigation 

According to Greg Coons, a domain search cannot be made using "TransCanada". We will need to provide Greg with 
the actual email addresses (both internal and external} who would have corresponded re: TransCanada. I have copied 
Greg in case I have misinterpreted what he has said. If so, he can add further clarity. 

Nimi Visram 1 Executive Assistant and Board Coordinator I legal, Aboriginal and Regulatory Affairs I Ontario power Authority 
,J; please consider the environment before printing this email 

From: Aaron Cheng 
Sent: May 26, 201110:14 AM 
To: Nimi Visram 
Cc: Michael Lyle; Kim Marshall; Tim Aliev 
Subject: RE: TCE Potential Litigation 

Noted- thanks. Tim Aliev will forward you the info shortly. 

Aaron Cheng 
Director, Information Technology 
Ontario Power Authority 
416-969-6345 

From: Nimi Visram 
Sent: May-26-1110:03 AM 
To: Aaron Cheng 
Cc: Michael Lyle; Kim Marshall; Nimi Visram 
Subject: FW: TCE Potential Litigation 

Good morning Aaron, 

Further to Mike Lyle's email below on May lO'h, 2011, Mike has asked if IT can please identify all emails that including 
·attachments sent to and received from TransCanada for two week period from September 23rd, 2010 to October 7, 
2010 inclusive. Please make this your top priority as Mike needs this as soon as possible. 

Thnx 
Nimi 

Nimi Visram I Executive Assistant and Board Coordinator! Legal, Aboriginal and Regulatory Affairs 1 Ontario Power Authority 
,J; please consider the environment before printing this email 

From: Michael Lyle 
Sent: May 10, 2011 1:24 PM 
To: Colin Andersen; JoAnne Butler; Amir Shalaby; Kristin Jenkins; Kim Marshall; Brett Baker; Michael Killeavy; Deborah 
Langelaan; John Zych; Susan Kennedy; Robert Godhue; Nimi Visram;. Sarah Diebel; Aaron Cheng 
Subject: TCE Potential Litigation 

2 



Please see the attached memo with respect to the potential litigation with TCE and the need to preserve records' relating 
to that potential litigation. Please read this document carefully. We would be happy to answer any questions that you 
might have. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
andlor exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 
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Crystal Pritchard 

From: Nim·i Visram 
Sent: 
To: 

Thursday, May 26, 2011 2:20 PM 
Michael Lyle 

Cc: 
Subject: 

Greg Coons; Nimi Visram; Robert Godhue 
RE: TCE Potential Litigation 

Mike, to recap the search you would like done on the TransCanada em ails. This is very similar to an FOI Search. 

To search emails sent from Internal OPA Staff· 

We would have to provide Greg with the list of OPA staff who may have corresponded with TransCanada 

To search emails sent to OPA from External Sources 
We would have to provide Greg with the complete email address of anybody who may have corresponded with the OPA 
re: TransCanada. 

Would it be useful for me to set up a quick meeting between you and Greg do discuss your exact needs and timelines for 
this search. 

Thnx 
Nimi 

Nimi Visram I Executive Assistant and Board Coordinator! Legal, Aboriginal and Regulatory Affairs 1 Ontario Power Authority 
,.t, please consider the environment before printing this email 

From: Greg Coons 
Sent: May 26, 20111:56 PM 
To: Nimi Visram; Michael Lyle 
Subject: RE: TCE Potential Litigation 

I still need a list of e-mail addresses from Trans Canada to proceed. Once we get the list it should take less than a week. 

Greg Coons 
Ontario Power Authority 
IT Infrastructure Specialist 
120 Adelaide Street West, Ste. 1600 
Toronto, Ontario, MSH I T1 
T. 416-969-6371 
F. 416-967-1947 

From: Nimi Visram 
Sent: May 26, 20111:39 PM 
To: Michael Lyle; Greg Coons 
Subject: RE: TCE Potential Litigation 

Greg, is what Mike wants quicker than the offsite? If so, please proceed. 

Thnx 
Nimi 

Nimi Visram 1 Executive Assistant and Board Coordinator! Legal, Aboriginal and Regulatory Affairs I Ontario Power Authority 

1 



,!; please consider the environment before printing this email 

From: Michael Lyle 
Sent: May 26, 2011 12:36 PM 
To: Greg Coons; Nimi Visram 
Subject: Re: TCE Potential Litigation 

Eventually but let's do the less involved search first if we can do that much quicker. 

From: Greg Coons 
Sent: Thursday, May 26, 201112:34 PM 
To: Nimi Visram; Michael Lyle 
Subject: RE: TCE Potential Litigation 

We also need to know if we will be searching our offsite backups as well, so we can provide an accurate time estimate to 

do the search. 

Searching the backups would increase the effort substantially. 

Greg Coons 
Ontario Power Authority 
IT Infrastructure Specialist 
120 Adelaide Street West, Ste. 1600 
Toronto, Ontario, M5H 1 T1 
T. 416-969-6371 
F. 416-967-1947 

From: Nimi Visram 
Sent: May 26, 2011 12:30 PM 
To: Michael Lyle 
Cc: Greg COons; Nimi Visram 
Subject: FW: TCE Potential Litigation 

According to Greg Coons, a domain search cannot be made using "TransCanada". We will need to provide Greg with 
the actual email addresses {both internal and external) who would have corresponded re: TransCanada. I have copied 
Greg in case I have misinterpreted what he has said. If so, he can add further clarity. 

Nimi Visram I Executive Assistant and Board Coordinator I Legal, Aboriginal and RE;gulatory Affairs I Ontario Power Authority 
,!; please consider the environment before printing this email 

From: Aaron Cheng 
Sent: May 26, 201110:14 AM 
To: Nimi Visram . 
Cc: Michael Lyle; Kim Marshall; Tim Aliev 
Subject: RE: TCE Potential Litigation 

Noted- thanks. Tim Aliev will forward you the info shortly. 

Aaron Cheng 
Director, Information Technology 
Ontario Power Authority 
416-969-6345 
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From: Nimi Visram 
Sent: May-26-1110:03 AM 
To: Aaron Cheng 
Cc: Michael Lyle; Kim Marshall; Nimi Visram 
Subject: FW: TCE Potential Litigation 

Good morning Aaron, 

Further to Mike Lyle's email below on May 10'", 2011, Mike has asked if IT can please identify all emails that including 
attachments sent to and received from TransCanada for two week period from September 23rd, 2010 tci October 7, 
2010 inclusive. Please make this your top priority as Mike needs this as soon as possible. 

Thnx 
Nimi 

Nimi Vi~ram I Executive Assistant and Board Coordinatorjlegal, Aboriginal and Regulatory Affairs I Ontario Power Authority 
,!; please consider the environment before printing this email 

From: Michael Lyle 
Sent: May 10, 20111:24 PM 
To: Colin Andersen; JoAnne Butler; Amir Shalaby; Kristin Jenkins; Kim Marshall; Brett Baker; Michael Killeavy; Deborah 
Langelaan; John Zych; Susan Kennedy; Robert Godhue; Nimi Visram; Sarah Diebel; Aaron Cheng 
Subject: TCE Potential Litigation · 

Please see the attached memo with respect to the potential litigation with TCE and the need to preserve records relating 
to that potential litigation. Please read this document carefully. We would be happy to answer any questions that you 
might have. 

Michael Lyle 
General Counsel and Vice Preside·nt 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority . 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, MSH 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient{s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mai! message or 
any files transmitted with it is strictly prohibited. If you have received this message In erfor, or are not the named recipient(s), please notify the sender immediately· 
and delete this e-mail message 
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Crystal Pritchard 

From:· 
Sent: 
To: 
Subject: 
Attachments: 

Mike, 

Ivanoff, Paul [Pivanoff@osler.com] 
Friday, May 27, 201112:33 PM 
Michael Lyle 
OPA- TCE [Privileged and Confidential] 
#20420450v7 _LEGAL_1_- v7 Common Interest Privilege Agreement, OPA.DOC; 
WSComparison_#20420450v6_LEGAL_1_- v6 Common Interest Privilege Agreement, 
OPA-#20420450v7 "-LEGAL:::. 1:... -.Y:lCommon Interest Privilege Agreement, OPA.pdf 

Attached is the revised Cooperation and Common Interest Privilege Agreement. 

Regards, 

Paul 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
oivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
[Jario, Canada M5X 1 88 

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privil€gi8, confidentiel et 
Soumis a des droits d'auteur. II est interdit de l'utiliser ou 
de le divu/guer sans autorisation. 

1 



COOPERATION AND .. 

COMMON INTEREST PRIVILEGE AGREEMENT 

TillS AGREEMENT is effective as of the 1'1 day of April, 2.oll (the "Effective Dat~'') . ... 

BETWEEN: 

RECITALS: 

ONTARIO POWER AUTHORITY 
("OPA") 

-and-

HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO AS 
REPRESENTED BY THE MINISTER OF ENERGY 
("ONTARIO") 

A. The OPA and TransCanada Energy Ltd. ("TCE") entered into the Southwest GTA Clean 
Energy Supply Contract dated as of October 9, 2009 (the "SWGTA Contract"). 

B. The OP A and Ontario have concluded that, in connection with the threatened claims and 
potential litigation by TCE relating to the SWGTA Contract, legal and factual issues 
could arise with respect to which they have common interests and joint or compatible 
defences. 

C. The OPA and Ontario have undertaken, and wilJ undertake, factual, legal and other 
research, and are of the opinion that it is in their best interest to exchange information, 
pool their individual work product and cooperate in a joint defence effort. 

D. Cooperation in such a joint defence effort wilJ necessarily involve the exchange of 
confidential information as weiJ as information which is otherwise privileged such as, 
amongst others, solicitor/client communication and/or communications made and 
materials obtained or prepared in contemplation of litigation. 

E. In light of their common interest, and the fact that litigation by TCE against the OPA and 
Ontario is anticipated, OPA and Ontario wish to proceed cooperatively in the preparation 
of joint or compatible defences, and by this Agreement seek to document their mutual 
intention and agreement that neither OP A nor Ontario shaiJ suffer any waiver or loss of 
privilege as a result of disclosure to each other of their Privileged Information (as defined 

LEGAL_! :20420450.7 
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below) or as a result of their cooperation in the preparation of positions, responses and 
defences to the Claims (as defmed below). 

AGREEMENT 

In consideration of the promises !!lld the mutual covenants and agreements herein, the Parties 
agree as follows: 

DEFINITIONS 

I. In the foregoing Recitals and in this Agreement, the following terms have the meanings 
set forth in this Section: 

(a) 

(b) 

(c) 

(d) 

LEGAL_1:204204SO. 7 

"Claims" means any and all claims made or filed by TCE relating to, arising out 
of, or in connection with the SWGTA Contract, and any and all arbitration, 
mediation, or litigation that arises out of any and all such claims. 

"Effective Date" means the effective date as defined above. 

"Parties" means the OP A and Ontario and, for the purpose of giving effect to this 
Agreement, includes their legal counsel, agents, consultants and experts. 

"Privileged Information" means information and communications, whether 
written or electronically recorded, in respect of the preparation of positions, 
responses and defences to the Claims which are or would be otherwise in law 
privileged and protected from disclosure or production to Third Parties made 
between OP A (or its employees, legal counsel, agents, consultants, experts or any 
other person or entity acting on OPA's behalf) and Ontario (or its employees, 
legal counsel, agents, consultants, experts or any other person or entity acting on 
Ontario's behalf), including but not limited to: 

(i) information !!lld communications contained in documents, memoranda, 
correspondence, drafts, notes, reports, factual summaries, transcripts; 

(ii) communications between counsel, or counsel and clients including their 
employees, consultants, board members or advisors; 

(iii) any joint or several interview of prospective witnesses, and summaries or 
reports thereof; 

(iv) any analyses, document binders, files, compilations or databases; 

(v) the sharing or exchange via any media, including but not limited to 
electronic media; 

(vi) theories, impressions, analyses, legal research, or legal opinions; 

(vii) communications to and from experts, and documentation relating to or 
setting out expert commentary and opinion; and 
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(viii)' · any otlJ.er. material, commt~ni<:ations an:d ·information which would 
otherwise be protected from distl~:Jsure to Third Parties. · · . -... 

· (e) "TCE" has the meaning defmed in paragraph A of the Recitals. ··· · 

{f). . ''Third];'arty'~ or "Third Parties" mef1I1S any person qr entity that is not a Party. 
Third Party includes TCE, their employees, agents, counsel, subcontractors, 

· .·consultants, experts, or any other person or entity acting on TCE's behalf: 

COMMON INTEREST OF THE PARTIES 

2. 

3. 

4. 

5. 

The P~ies have a common, joint, and mutual interest in the defence of the Claims, wish 
to cooperate with each other in respect of the defence of the Claims; and due to the 
anticipated ·litigation with TCE, wish to share between theiri Pnvileged Itlformation 
without risk of prejudice to or of waiver in whole or in part oftheir respective privileges 
arid rights 'to hold such Privileged Inforn1atioh protected from disclosure ... 

The Parties are under no obligation to share Privileged Information. However, from time 
to time, either Party (the "Disclosing Party") in its sole discretion may choose to share 
Privileged Information with the other Party (the "Receiving Party"). 

To the extent that exchanges of Privileged Information have been made prior to entering 
into this Agreement, it is the Parties' intention that all such exchanges be subject to the 
terms of this Agreement as if they had occurred after the Effective Date. 

The execution of this Agreement, the cooperation between the Parties in respect of the 
defences to the Claims and the exchange of Privileged Information under this Agreement, 
where· the materials would otherwise be protected by law agamst disclosure by solicitor­
client (attorney client) privilege, litigation privilege, work. product doctrine, without 
prejudice privilege, or any other applicable rule of privilege or confidentiality: 

(i) aie not intended to, do not and shall not constitute a waiver in whole or in 
part in favour of any Third Party by either Party of any applicable 
privilege or other rule of protection from disclosure; and 

(ii) will not be asserted at any time by either Party as a waiver of any such 
privilege or other rule of protection from disclosure. 

6. Disclosure of Privileged Information by the Receiving Party to Third Parties without the 
prior written consent of counsel for the Disclosing Party is expressly prohibited, unless 
the disclosure is ordered by a court of competent jurisdiction or is otherwise required by 
law. If disclosure of any Privileged Information is sought from a Receiving Party in any 
arbitration, litigation or other legal proceedings, the Receiving Party [from whom 
disclosure is sought] shall take alJ, steps necessary to preserve and invoke, to the fullest 
extent possible, all applicable privileges, immunities and protections against disclosure, 
and shall iminediately provide written notice of'such legal proceedings to the Disclosing 
Party. The Receiving Party shall not voluntarily surrender or disclose the Privileged 
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COOPERATION AND 

.COMMON INTEREST PRIVILEGE AGREEMENT 

TillS AGREEMENT is effective as of the 1'1 day of April, 2011 (the "Effective D~te"). 

BETWEEN: 

ONTARIO POWER AUTHORITY 
("OPA") 

-and-

HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO AS 
REPRESENTED BY THE MINISTER OF ENERGY 
("ONT ARlO") 

RECITALS: 

A. The OPA and TransCanada Energy Ltd. ("TCE") entered into the Southwest GTA Clean 
Energy Supply Contract dated as of October 9, 2009 (the "SWGTA Contract"). 

B. The OPA and Ontario have concluded that, in connection with the threatened claims and 
potential litigation by TCE relating to the SWGTA Contract, legal and factual issues could 
arise with respect to which they have common interests and joint or compatible defences. 

C. The OPA and Ontario have undertaken, and will undertake, factual, legal and other 
research, and are of the opinion that it is in their best interest to exchange information, pool 
their individual work product and cooperate in a joint defence effort. 

D. 

E. 

Cooperation in such a joint defence effort will necessarily involve the exchange of . 
confidential information as well as information which is otherwise privileged such as, 
amongst others, solicitor/client communication and/or communications made and 
materials obtained or prepared in contemplation oflitigation. 

In light of their common interest, and the fact that litigation by TCE against the OPA and 
Ontario is anticipated, OP A and Ontario wish to proceed cooperatively in the preparation 
of joint or compatible defences, and by this Agreement seek to documenftheir mutual 
intention and agreement that neither OPA nor Ontario shall.suffer any waiver or loss of 
privilege as a result of disclosure to each other of their Privileged Information (as defined 
below) or as a result of their cooperation in the preparation of positions, responses and 
defences to the Claims (as defined below). 
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AGREEMENT 

In consideration of the promises and the mutual covenants and agreements herein, the Parties agree 
as follows: 

DEFINITIONS 

1. In the foregoing Recitals and in this Agreement, the following terms have the meanings set 
forth in this Section: 

(a) "Claims" means any and all claims made or filed by TCE relating to, arising out of, 
or in connection with the SWGTA Contract, and any and all arbitration, mediation, 
or litigation that arises out of any and all such claims. 

(b) 

(c) 

(d) 

"Effective Date" means the effective date as defmed above. 

"Parties" means the OPA and Ontario and, for the purpose of giving effect to this 
Agreement, includes their legal counsel, agents, consultants and experts. 

"Privileged Information:.! means infotmation and comttmnications, whether 
written or electronically recorded, in respect of the preparation of positions, 
responses and defences to the Claims which are or would be otherwise in law 
privileged and protected from disclosure or production to Third Parties made 
between OP A (or its employees; legal counsel, agents, consultants, experts or any 
other person or entity acting on OPA's behalf) and Ontario (or its employees, legal 
counsel, agents, consultants, experts or any other person or entity acting on 
Ontario's behalf), including but not limited to: 

(i) information and communications contained in documents, memoranda, 
correspondence, drafts, notes, reports, factual summaries, transcripts; 

(ii) communications between counsel, or counsel and clients including their 
employees, consultants, board members or advisors; 

(iii) any joint or several interview of prospective witnesses, and summaries or 
reports thereof; 

(iv) any analyses, document binders, files, compilations or databases; 

(v) the sharing or exchange via any media, including but not limited to 
electronic media; 

(vi) theories, impressions, analyses, legal research, or legal opinions; 

(vii) communications to and from experts, and documentation relating to or 
setting out expert commentary and opinion; and 

(viii) any other material, communications and information which would 
otherwise be protected from disclosure to Third Parties. 
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(e). "TCE" has the meaning defined in paragraph A of the Recitals. 

(f) . "Third Party" or,~'Third Parti~s" means any p~rson or entitythati~ not a Party. 
Third Party includes TCE, their employees, agents, counsel, subcontractors, 
consultants, experts; or. any other person or entity acting on TCE' s behalf . 

. ::· .. 
COMMON INTEREST OF THE PARTIES 

2. The Parties have a commori, joint, and mutual interest in the defence of the Claims, wish to 
cooperate with each other in respect of the defence of the Claims, and due to the anticipated· 
litigation with TCE, wish to share between them Privileged Information Without risk of 
prejudice to or of waiver in whole or in part of their respective privileges and rights to hold 
such Privileged Information protected from disclosure. · 

3. The Parties are under no obligation to share Privileged Information. However, from time 
to time, either Party (the "Disclosing Party") in its sole discretion may choose to share 
Privileged Information with the other Party (the "Receiving Party"). 

4. 

5. 

6. 

To the extent that exchanges of Privileged Information have been made prior to entering 
into this Agreement, it is the Parties' intention that all such exchanges be subject to the 
terms of this Agreement as if they had occurred after the Effective Date. 

The execution of this Agreement, the cooperation between the Parties in respect of the 
defences to the Claims and the exchange of Privileged Information under this Agreement, 
where the materials would otherwise be protected by law against disclosure by 
solicitor-client (attorney client) privilege, litigation privilege, work product doctrine, 
without prejudice privilege,,or any other applicable rule of privilege or confidentiality: 

(i) are not intended to, do not and shall not constitute a waiver in whole or in 
part in favour of any Third Party by either Party of any applicable privilege 
or other rule of protection from disclosure; and 

(ii) will not be asserted at any time by either Party as a waiver of any such 
privilege or other rule of protection from disclosure. 

Disclosure of Privileged Information by the Receiving Party. to Third Parties without the 
prior written consent of counsel for the Disclosing Party is expressly prohibited, unless the 
disclosure is ordered by a court of competent jurisdiction or is otherwise required by law. 
If disclosure of any Privileged Information is sought from a Receiving Party in any 
arbitration, litigation or other legal proceedings, the Receiving Party [from whom 
disclosure is sought] shall take all steps necessary to preserve and invoke, to the fullest 
extent possible, all applicable privileges, immunities and protections against disclosure, 
and shall immediately provide written notice of such legal proceedings to the Disclosing 
Party. The Receiving Party shall not voluntarily surrender or disclose the Privileged 
Information without first providing the Disclosing Party a reasonable opportunity to 
protect its interests before the applicable court or arbitral tribunal. 
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7. All of the Privileged Information shall be preserved as confidential and privileged both 
prior to resolution of all outstanding Claims and thereafter, and shall not be used for any 
purpose other than the stated sole purpose of cooperation in the defence of the Claims. 

8. Neither Party shall disclose to a Third Party the existence of this Agreement, nor its terms, 
unless both Parties consent in writing or unless compelled by order of a court or arbitral 
tribunal. 

9. The Parties acknowledge and agree that their common interest in the defence of the Claims 
and their intention that no waiver of privilege shall result from their exchange of Privileged 
Inforniation between them shall in no way be affected ot deemed to be negated in whole or 
in part by the existence now or in the future of any adversity between the Parties relating to 
or arising out of the SWGTA Contract, whether in connection with the Claims or 
otherwise, and that any such adversity shall not affect this Agreement. 

COOPERATION 

10. The Parties shall cooperate in respect of the defence of the Claims, including providing 
access to information, materials and employees as.may be reasonably necessary from time 

.·to time; as the case· may be, provided tliat each oftlie Parties reserves the right to determine 
what information will be shared and under what circumstances, and no obligation or duty 
to share any such information is created by this Agreement. 

WITHDRAWAL 

11. It is the intent of the Parties that this Agreement shall remain in effect until final resolution 
of the Claims, either by litigation in a fmal, non-appealable judgment or arbitral award or 
by a fmal negotiated settlement, whichever is later. 

12. Notwithstanding the foregoing, any Party may withdraw from this Agreement by giving 
twenty (20) days advance written notice to the other Party, which 20 days is calculated 
beginning on the day after the notice is received by a Party. For greater certainty, 
withdrawal from this Agreement by a Party is not effective until the expiration of the 20 
days' notice period required by this provision. 

13. Any withdrawal from this Agreement shall be prospective in effect only and the 
withdrawing Party and any Privileged Information made available by or to the other Party 
prior to that Party's withdrawal shall continue to be governed by the terms of this 
Agreement whether or not the Parties are, in any respect in relation to the SWGTA 
Contract, adverse in interest. 

14. On or before the effective date of a withdrawal from this Agreement, the withdrawing 
Party shall return to the Disclosing Party all Privileged Information received from the 
Disclosing Party. In the case of copies, with the consent of the Disclosing Party, the 
Receiving Party may destroy such copies in a secure manner, and confirm in writing to the 
Disclosing Party that it has done so. 

LEGAL_1~20420450 7 



-5-

WAIVER OF CONFLICT OF INTEREST 

15. The Parties agree that this Agreement and the sharing of Privileged Information between 
them shall not be used as a basis for a motiori to disqualifY a Party's counsel (including for 
certainty the Party's counsel's law firm and any partner or associate thereof) after a Party 
has withdrawn from this Agreement for any reason, including without limitation, due to 
any confliCt of illterest which ari"ses or becomes known to the withdrawing Party after the 
Effective Date, adversity between the Parties or any other reason whatsoever based on this 
Agreement or the cooperation and disclosure of Privileged Information hereunder. 

16. The Parties confirm that there is no and shall not be deemed to be any solicitor-client 
relationship between counsel for the OP A and Ontario, nor any solicitor-client relationship 
between counsel for Ontario and the OPA, as a result of any communications, sharing of 
Privileged Information, cooperation or any other action taken in furtherance of the Parties' 
common interests or under and in reliance upon this Agreement. 

I>ECLAR..,.TORY RELIEF 

17. The Reeeiviag Party aelrnovAeEiges that Eliselosl!fe of any Pr.ivilegeEI Infennatioa to Thirel 
Parties iR breaeh ef this Agreemeat will eause the DiseloSing Party to suffer inejlarable 
hann for whieh there is ae aEieflll£1te legal· rea1eEiy. The Parties therefore agree that 
iR1R1eEiiate Eleelaratery relief is aa BJlprepriate aaEI aeeessary remedy fer a breaeh or 
tffi·eateaeEl or aRtieipateEI breaeh of this Agreemeat. 

NOTICE 

17. +&-All notices and other communications between the Parties; unless otherwise 
specifically provided, shall be in writing and deemed to have been duly given when 
delivered in person or telecopied or delivered by overnight courier, with postage prepaid, 
addressed as follows: 

To: Ontario Power Authority 
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120 Adelaide Street West, Suite 1600 
Toronto, ON MSH I Tl 

Attention: Michael Lyle, General Counsel 

Tel. No.: 
Fax No.: 
E-Mail: 

(416) 969-6035 
(416) 967-1947 
michael.lyle@powerauthority.on.ca 


